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INTRODUCTION 

This  report  was  prepared  by  an  interdisciplinary  team  consisting 
of  John  Lewis,   an  independent  consultant,  and  Milliman  & 
Robertson  (M&R) ,   an  independent  actuarial  consulting  firm.  Due 
to  the  length  of  the  report,  we  have  divided  it  into  three 
volumes. 

John  Lewis  prepared  the  report  which  you  are  now  reading  (Volume 
II) ,  which  analyses  the  following  issues: 

Section  VI       -     ASSESSMENT  OF  CONCILIATION  PROCEDURES 
Section  VII     -     THE  LUMP  SUM  PROCESS 

Section  VIII  -     ASSESSMENT  OF  ATTORNEY  FEE  STRUCTURE 

Meanwhile,  M&R  prepared  the  report  that  appears  in  Volume  III, 
which  discusses  the  following  issues: 

Section  IX       -     RESEARCH  AND  ANALYSIS  OF  YEARLY  CLAIM 

FILINGS 

Section     X       -     DISTRIBUTION  OF  PREMIUM  DOLLARS 

MASSACHUSETTS  VS  OTHER  STATES 
Section  XI       -     OTHER  AREAS  OF  ANALYSIS 


Digitized  by  the  Internet  Archive 
in  2015 


https://archive.org/details/reportonanalysis01lewi 
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Volume  I,   the  Executive  Summary,   contains  the  following  Sections: 


Section  I       -  BACKGROUND 

Section  II     -  SCOPE  OF  PROJECT 

Section  III  -  FINDINGS  AND  RECOMMENDATIONS 

Section  IV     -  SOURCES  OF  DATA  AND  INFORMATION 

Section  V      -  REPORT  LIMITATIONS 


Each  Volume  contains  a  brief  introduction  and  a  table  of  contents 
section.     Although  we  have  divided  the  report  into  three  volumes, 
we  would  emphasize  that  Volume  I  which  includes  the  Background, 
Scope  of  Project,   Sources  of  Data  and  Information  and  Report 
Limitations  sections  should  be  read  in  conjunction  with  and  be 
considered  an  integral  part  of  Volumes  II  and  III. 
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SECTION  VI  -  ASSESSMENT  OF  CONCILIATION  PROCEDURES 
Overview 

Although  conciliation  is  new  to  the  Massachusetts  Workers' 
Compensation  system,  in  one  form  or  another  it  is  not  new  to 
other  states,  or  to  other  legal  systems.     It  is  simply  one  of 
many  techniques,  often  with  different  names  for  the  same  process, 
which  are  intended  to  resolve  real  or  imagined  disputes  without 
the  need  for  a  full-scale  trial  or  hearing. 

The  techniques  used  to  accomplish  this  goal  in  other  states 
typically  include  one  or  more  of  the  following: 

1.  Requirements  that  claims  for  benefits,  or  requests  for 
hearings,  describe  with  considerable  specificity  and  detail 
the  benefits  claimed  and  not  being  provided  voluntarily,  or 
the  grounds  for  seeking  decreases  in  benefit  payments. 

2.  A  simple  screening  mechanism,  used  prior  to  the  time  that  a 
claim  is  permitted  entry  to  the  litigation  process,  to 
insure  that  the  requirements  set  forth  above  have  been 
complied  with,  and/or  to  quickly  and  informally  determine 
whether  there  are  actually  issues  to  be  resolved,  or  simply 
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communication  problems  that  can  be  dealt  with  through  an 
exchange  of  information. 

3.  Voluntary  or  mandatory  mediation,   in  which  an  informal 
proceeding  is  held  before  a  neutral  party,   in  an  effort  to 
both  improve  the  exchange  of  information  and  encourage 
resolution  of  issues  by  providing  opinion  and  advice. 

4.  The  use  of  a  pre-trial  hearing,  at  which  time  issues  and 
evidence  are  examined,   issues  narrowed,  and  agreement 
sought . 

5.  The  use  of  pre-hearing  stipulations,  requiring  the  parties 
to  describe  and  document  the  exchange  of  information, 
evidence  and  positions  prior  to  the  formal  hearing. 

6.  The  use  of  informal  conferences,  typically  before  the  judge 
or  hearing  officer  who  will  hear  the  case,   for  purposes  such 
as  determining  whether  resolution  of  some  or  all  issues  is 
possible. 

There  is  a  great  deal  of  overlap  among  the  techniques  cited 
above,  and  actual  practices  may  differ  substantially  from  what  is 
anticipated  by  rule  or  statute.     In  many  respects,  the  details  of 
the  procedure  may  be  of  little  relevance,  since  it  is  generally 
believed  that  in  each  instance  the  primary  purpose  of  these 
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procedures  is  to  simply  create  an  event  that  forces  the  parties 
to  deal  with  the  case  and  its  issues. 

The  Request  For  Proposals  directs  this  study  to  assess  the 
conciliation  procedure  in  relation  to  its  intended  goals  of 
achieving  early  case  resolution,  reducing  litigation  and 
identifying  and  narrowing  issues.     In  addition,  recommendations 
for  enhancements  to  the  process  were  requested. 

The  Massachusetts  Conciliation  Process 

The  conciliation  process  used  in  the  Massachusetts  Workers' 
Compensation  system  is  intended  to  bring  the  parties  to  a  claim 
together  and  either  resolve  controversies  or  narrow  issues  before 
the  case  moves  on  to  actual  litigation.     It  is  more  formal  and 
requires  more  resources  than  many  of  the  techniques  used  in  other 
states  listed  above,   in  that: 

1.  It  is  mandatory, 

2.  It  uses  a  different  set  of  officials  to  conduct 
conciliations  than  will  actually  hear  the  case  at  its  later 
stages, 

3.  It  requires  attendance  by  the  parties'  representatives,  and 
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4.  It    involves  more  than  a  cursory  look  at  the  case  and  its 
possibilities  for  resolution. 

Evaluating  Conciliation  in  the  Massachusetts  Workers' 
Compensation  System 

In  our  evaluation  of  conciliation  in  the  Massachusetts  Workers' 
Compensation  system,  we  principally  relied  on  two  data  sources 
and  one  other  information  source: 

1.  Claim  File  Review 

2.  Surveys  of  Conciliations 

3.  Information  from  System  Participants 
These  areas  will  be  discussed  below. 

1 .  Claim  File  Review 

There  are  serious  problems  inherent  in  attempting  to  rely  on  The 
Department  of  Industrial  Accidents  (DIA)  stattistics  in  evaluating 
the  impact  and  results  of  the  conciliation  process.     Although  the 
aggregate  data  describing  the  number  of  cases  that  stop  at 
conciliation  as  compared  to  those  that  go  on  to  dispute 
resolution  are  relatively  accurate,   there  are  concerns  among 
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people  with  extensive  contact  with  the  system  and  its  statistics 
as  to  a  lack  of  uniformity  among  conciliators  in  interpreting  and 
reporting  various  events.     As  a  result,  the  statistical 
breakdowns  regarding  successful  conciliations  are  likely  not  to 
be  as  accurate  as  one  might  hope. 

With  that  caveat  in  mind,  the  conciliation  statistics  developed 
by  the  DIA  for  cases  finished  during  1989  indicate  the  following: 

1.  48.4%  of  the  cases  were  closed  at  or  before  conciliation, 
and  51.6%  were  referred  on  to  dispute  resolution. 

2.  In  16.5%  of  the  cases  the  employer  or  carrier  agreed  to  pay 
without  prejudice  or  the  issue  involved  was  resolved, 
through  conciliation. 

3.  24%  were  withdrawn  or  resolved  at  or  before  conciliation,  an 
unknown  proportion  of  which  were  the  result  of  the 
conciliator's  involvement. 

4.  In  5.5%  of  the  cases  there  was  a  request  for  lump  sum 
settlement  or  actual  referral  to  lump  sum  counseling. 

In  an  effort  to  provide  an  additional  and  more  detailed  data 
source,  the  DIA  had,  prior  to  the  inception  of  this  study,  begun 
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and  eventually  included  4  62  cases.     The  first  set  involved  198 
cases  with  injury  dates  in  the  months  of  July,  October  and 
November  of  1987  and  February  and  March  of  1989.     The  questions 
asked  were  the  following: 

1.  What  type  of  case  (issue)  was  it? 

2.  Was  the  case  resolved  at  or  before  conciliation? 

3.  Was  the  claimant  represented  by  an  attorney? 

4.  What  did  the  Administrative  Judge  (AJ)   find  at 
conference? 

5.  Did  the  conciliation  recommendation  match  the  AJ's  order? 

6.  Was  the  injury  date  prior  to  11/1/86? 

A  second  set  of  195  cases,  involving  injury  dates  in  the  months 
of  June  and  November  1988  and  May  1989,  had  three  questions  added 
to  those  listed  above: 

1.  What  was  the  conciliator's  recommendation? 

2.  What  was  the  result  of  the  full  hearing? 

3.  Does  the  file  or  computer  indicate  that  the  case  was  lump 
sum  settled? 

Because  none  of  these  cases  were  found  to  have  reached  hearing 
and  decision,  an  additional  sample  of  68  cases  with  varying 
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injury  dates  was  reviewed,  selected  from  among  cases  in  which 
hearing  decisions  had  recently  been  entered.     They  were  reviewed 
with  regard  to  all  of  the  questions  previously  described. 

The  file  review  was  not  without  its  problems.     Everyone  who 
routinely  deals  with  DIA  files  know  that  they  are  for  the  most 
part  without  any  real  structure.     As  a  result,  it  is  often 
necessary  to  look  through  literally  hundreds  of  documents  to  find 
those  relevant  to  conciliation.     In  many  of  the  cases  it  was 
impossible  to  locate  at  least  some  of  the  information  required  to 
answer  the  questions. 

Figure  1  shows  the  extent  to  which  each  type  of  issue  was 
involved  in  these  conciliations  (excluding  the  68  cases  involving 
hearings) ,  and  for  each  issue  the  proportion  that  was  resolved 
either  at  or  before  conciliation. 
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FIGURE  1 

Distributions  of  the  Issues  Involved  in  Conciliations 


%  Of  All  %  Resolved 

Conciliations 


Initial  liability 

36. 

8 

45. 

8 

Continued  or  renewed  disability 

7  . 

7 

40. 

0 

Medical  bills 

9. 

5 

75. 

7 

Permanent  and  total  disability 

1. 

3 

20. 

0 

Employer  misconduct 

0. 

8 

33  . 

3 

Survivors'  benefits 

1. 

0 

00. 

0 

Loss  of  function/disfigurement 

10. 

7 

90. 

5 

COLA'S 

0. 

3 

00. 

0 

Average  weekly  wage 

0. 

8 

100. 

0 

Attorneys'  fees 

0. 

8 

66. 

7 

Waiting  period 

0. 

0 

Illegal  discontinuance 

1. 

8 

14. 

3 

Rehabilitation 

0. 

0 

Penalties 

0. 

8 

66. 

7 

Other 

0. 

8 

66. 

7 

Present  disability/earning  capacity 

26. 

6 

25. 

0 

Refusal  to  submit  to  medical  exam 

0. 

3 

100. 

0 

Fraud 

0. 

3 

100. 

0 

2 .  Survev  of  Conciliations 


The  data  in  Figure  1  was  supplemented  through  a  survey  of  the 
issues  and  results  from  conciliations  as  they  took  place  during 
one  week  in  May,   1990.     Conciliators  were  asked  to  fill  in  a  form 
which  identified  the  issue  or  issues,  the  prevailing  party, 
whether  the  recommendation  was  accepted  or  the  case  referred  to 
dispute  resolution,   and  in  some  instances  the  dollar  value  of  the 
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issues  involved.     Once  again,  the  data  obtained  were  not  as 
reliable  as  anticipated.     Some  of  the  forms  were  left  incomplete, 
with  a  particular  lack  of  information  concerning  the  dollar  value 
of  issues  involved,  such  as  the  size  of  the  medical  bills  being 
disputed.     However,  some  responses  were  quite  detailed,  and 
provided  not  only  the  factual  information  requested,  but  also  a 
considerable  amount  of  valuable  commentary.     A  total  of  531 
usable  responses  were  obtained. 

The  findings  developed  from  this  survey  were  consistent  with  the 
claim  file  review.     That  is,  while  conciliation  is  effective  in 
actually  resolving  a  number  of  issues,  such  as  medical  bills, 
loss  of  function  and  disfigurement,  there  are  a  number  of  major 
issues,   including  initial  liability  and  present  disability,  in 
which  it  is  far  less  effective. 

1.  45%  of  the  cases  involved  issues  of  initial  liability.  33% 
of  these  were  conciliated,  49%  referred  to  dispute 
resolution,  and  the  remainder  of  the  outcomes  involved 
rescheduling,  withdrawal,   lump  sum  settlement  or  other 
activity. 

2.  9.2%  involved  medical  bills.  83%  were  conciliated,  and  16.3% 
referred. 
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3.  11.2%  involved  loss  of  function  or  disfigurement.     63%  were 
accepted,   28%  withdrawn  and  8.3%  referred. 

4.  26%  involved  questions  of  increased  earning  capacity.  Only 
5.7%  of  these  were  conciliated.     53.9%  were  referred,  and 
40.4%  involved  rescheduling,  withdrawal,   lump  sum  settlement 
or  other  activity. 

3 .   Information  from  System  Participants 

The  findings  discussed  above  and  their  significance  were 
reinforced  by  the  interviews  conducted  during  the  study.  There 
was  general  agreement  that  conciliation  was  of  little  value  in 
dealing  with  some  issues,   such  as  those  involving  present 
disability  and  significant  medical  and  factual  disputes.  While 
these  are  individual  opinions,  they  are  supported  by  the  data 
that  were  obtained.     However,  the  extent  to  which  the  same 
proportion  of  issues  would  be  resolved  without  the  existence  of 
conciliation  creating  an  event  or  threat  that  forced  the  parties 
to  do  something  is  not  known,  nor  is  it  known  whether  a  less- 
formal  event  could  have  attained  the  same  result.     On  a 
subjective  basis,  many  of  the  practitioners  interviewed  felt  that 
the  existence  of  an  event,  rather  than  its  precise  nature,  is 
what  leads  to  resolution  of  most  of  those  issues  that  are 
resolved  at  conciliation. 
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Findings 

Based  on  our  review  of  claim  files,  survey  of  conciliators,  and 
our  interviews,  we  have  developed  the  following  findings: 

1.  Conciliation  does  not  appear  to  narrow  issues. 

2.  Important  Conditions  for  Conciliation  to  be  Successful  are 
Lacking  in  Massachusetts. 

These  will  be  discussed  in  more  detail  below. 

1.  Conciliation  does  not  appear  to  narrow  issues. 

The  failure  to  obtain  resolution  of  issues  does  not  necessarily 
indicate  a  failure  of  the  conciliation  process,  since  one  of  its 
stated  goals  is  to  narrow  issues,  thereby  encouraging  resolution 
later,  or  making  conferences  before  the  administrative  judges 
more  efficient.     Obviously  an  assessment  of  this  goal  is 
substantially  subjective,  because  of  its  very  nature.  However, 
simply  stated  we  were  able  to  find  very  little  support  among  the 
people  interviewed  for  the  proposition  that  conciliation  leads  to 
significant  narrowing  of  issues. 
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One  factor  that  may  have  a  significant  impact  on  the  value  of 
conciliation  in  narrowing  issues  is  the  time  delay  between 
conciliation  and  conference.     Many  of  the  serious  issues  that  go 
forward  to  conference  and  perhaps  hearing  involve  significant 
factual  questions  which  are  subject  to  change.     When  it  take  six 
or  seven  months  to  get  from  conciliation  to  conference,  the 
parties  are  in  many  respects  dealing  with  a  different  case,  and 
their  incentives  to  develop  evidence,  provide  full  disclosure  and 
cooperate  in  narrowing  issues  at  conciliation  are  limited. 

There  have  been  a  number  of  alternative  scenarios  offered  by 
various  individuals  and  groups  within  Massachusetts  with  regard 
to  improving  the  effectiveness  of  conciliation  and  the  pre-trial 
process.     They  range  all  the  way  from  eliminating  conciliation  to 
granting  conciliators  authority  to  order  the  payment  or 
termination  of  benefits.     Less  extreme  positions  include  limiting 
conciliation  to  those  issues  that  appear  to  be  most  easily 
resolved  at  that  level,  using  telephone  calls  in  lieu  of  actual 
appearance,  teaming  conciliators  with  administrative  judges,  and 
many  other  variations  on  the  same  themes. 

All  of  these  positions  have  supporters  and  detractors.     What  they 
each  lack  is  the  ability  to  prove  that  they  will  work  and  deliver 
the  desired  results  until  they  are  tried.     While  pressures  for 
change  usually  make  it  quite  difficult  to  proceed  cautiously, 
there  is  an  alternative  that  may  provide  a  greater  opportunity 
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for  success  than  the  customary  single-track  approach  to  change. 
That  is  to  insure  legislatively  that  the  DIA  has  sufficient 
latitude  to  try  different  alternatives,  and  instruct  it  to 
implement  several  alternative  programs  on  an  experimental  basis. 
Given  the  ability  to  experiment  and  to  modify  programs  based  upon 
the  data  that  are  routinely  developed,  subject  to  direction  and 
oversight  from  the  legislature  and  the  compensation  community, 
the  DIA  is  likely  to  have  a  greater  chance  for  success  than  if  it 
is  required  to  adopt  one  statutorily-restricted  approach  to 
conciliation  and  the  dispute  resolution  process. 

Before  moving  on  to  specific  alternatives  that  should  be 
considered  for  implementation,  there  are  a  number  of  observations 
of  the  Massachusetts  system  that  should  be  related,  because  of 
the  effect  that  the  circumstances  they  involve  will  have  on 
decisions  regarding  the  conciliation  system. 

2 .  Important  Conditions  for  Conciliation  to  be  Successful  are 
Lacking  in  Massachusetts. 

There  is  virtual  agreement  among  administrators  in  other  states 
who  have  utilized  conciliation-like  techniques  to  reduce 
litigation  and  speed  the  delivery  of  benefits  as  to  the 
environment  necessary  for  the  success  of  this  type  of  program. 
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a.  Delay  Between  Conciliation  and  Formal  Dispute  Resolution  - 
There  must  be  little  or  no  delay  between  the  conciliation  or 
similar  activity  and  the  more  formal  dispute  resolution 
activities.     If  not,  the    conciliation  effort  will  have 
little  meaningful  impact  on  many  serious  issues. 

b.  Working  Relationship  Among  System  Participants  -  A  good 
working  relationship  must  exist  among  the  attorneys, 
conciliators  and  judges,  with  timely,  complete  and 
consistent  communication. 

These  are  discussed  below. 

a.  Delav  Between  Conciliation  and  Formal  Dispute  Resolution 

There  is  no  question  that  the  first  condition  does  not  exist  in 
Massachusetts.     There  is  general  agreement  among  practitioners 
that  as  a  result,  whatever  potential  value  the  conciliation 
concept  may  have  in  dealing  with  major  issues  is  lost  due  to  the 
delays  that  are  incurred  in  moving  from  conciliation  to 
conference.     This  is  particularly  true  with  regard  to  medical 
questions.     In  cases  in  which  there  is  a  likelihood  of  formal 
dispute  resolution,  there  is  little  incentive  to  spend  money  to 
obtain  medical  opinion  which  will  lose  its  relevance  by  the  time 
the  case  gets  to  conference.     It  is  of  more  than  passing  interest 
that  one  of  the  leading  claimants'  attorneys  in  Massachusetts 
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volunteered  during  an  interview  that  the  system  never  worked 
better  than  during  the  first  months  of  the  new,  post-1985  system, 
until  delays  started  to  tear  the  system  apart.     Others  commented 
that  in  fact  the  system  has  not  been  given  a  fair  opportunity  to 
prove  its  merit,  due  to  the  delays  which  developed. 

b.  Working  Relationship  Among  Svstem  Participants 

With  regard  to  the  second  condition,  while  it  is  subject  only  to 
subjective  evaluation,   it  is  difficult  to  avoid  the  conclusion 
that  at  the  present  time  the  various  players  involved  in  the 
conciliation  and  dispute  resolution  processes  in  Massachusetts  do 
not  enjoy  the  level  of  cooperation  that  is  necessary  for  the 
program  to  achieve  its  potential.     Certainly  there  exist  in  every 
system  differences  of  opinion  concerning  individual  abilities  and 
the  value  of  different  types  of  administrative  and  adjudicatory 
functions.     However,  the  interviews  which  were  conducted  during 
this  study  indicate  an  extremely  high  level  of  dissension,  lack 
of  trust,  frustration  and  a  level  of  concern  over  status  and 
"turf"  that  far  exceeds  that  observed  in  most  other 
jurisdictions . 

To  the  extent  that  most  alternatives  require  cooperation  to 
succeed,  their  value  in  Massachusetts  is  limited.     We  can  offer 
little  in  the  way  of  suggestions  as  to  how  to  improve  this 
situation.     It  involves  attitudes  that  appear  to  have  existed  in 
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Massachusetts  for  many  years,  and  personal  conflicts  that  are  not 
easily  resolved.  But  without  some  change,  whatever  system  is  put 
in  place  is  likely  to  operate  at  less  than  optimum. 

Recommendations 

Subject  to  the  concerns  noted  above,  there  are  a  number  of 
changes  in  the  existing  conciliation  process  which  should  be 
seriously  considered.     Once  again,  they  may  be  used  individually 
or  in  combination. 

1 .  Allow  Conciliators  the  Flexibility  to  use  the  Telephone 
as  well  as  Conferences.  -  Provide  for  initial 
conciliation  efforts  by  telephone,  with  personal 
appearances  limited  to  instances  in  which  there  is  reason 
to  believe  that  they  are  both  necessary  and  would  likely 
lead  to  resolution  or  substantial  narrowing  of  issues. 
This  would  give  conciliators  the  flexibility  to  use  their 
time  more  effectively,  and  might  have  the  advantage  of 
permitting  more  efficient  scheduling  since  parties  appear 
to  be  more  available  for  telephone  conferences  than  for 
personal  appearances. 


2 .  Sanctions  to  be  Applied  in  Certain  Cases  -  Impose 

sanctions  against  lawyers,   insurance  carriers,  employers 
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and  self-insurers  that  do  not  provide  full  disclosure  of 
relevant  information  at  or  prior  to  conciliation, 
attorneys  that  file  claims  prematurely,  and  self-insurers 
and  carriers  that  are  not  prepared  to  respond  to 
conciliation  recommendations  at  the  time  that  they  are 
made.     The  most  consistent  complaint  heard  regarding 
conciliation,  including  written  comments  provided  during 
the  conciliation  survey,  was  that  too  many  people  were, 
either  intentionally  or  through  lack  of  proper  attention, 
ignoring  the  clear  intent  of  the  conciliation  process, 
and  that  these  failures  significantly  interfered  with  the 
ability  of  conciliation  to  function  correctly. 

3 .  Limit  the  Issues  Subject  to  Conciliation  -  Limit 
conciliation  to  those  issues  for  which  there  is  a 
significant  chance  of  success,  such  as  initial  liability 
questions  that  do  not  involve  major  medical  and  technical 
issues,  medical  bills,  average  weekly  wage  and  loss  of 
function/disfigurement.     Let  other  issues,  particularly 
increased  earning  capacity,  go  directly  to  dispute 
resolution,  with  the  conference  being  used  as  a  pre-trial 
tool  to  narrow  issues  and  evidentiary  requirements,  as 
well  as  for  temporary  determination  of  benefit 
entitlement. 
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4 .   Educational  Support  for  Conciliators  -  Provide  increased 
educational  support  for  conciliators,  attorneys  and 
claims  personnel,  to  improve  conciliation  skills,  develop 
greater  consistency  in  methodology  and  statistical 
reporting  and  obtain  increased  cooperation  from  the 
parties.     Quality  legal  systems  recognize  the  need  for 
substantial  continuing  educational  efforts  for  everyone, 
up  to  and  including  judges,   in  order  to  obtain  continued 
improvement  in  their  operations.     Massachusetts  has  not 
yet  provided  this  support  to  the  Workers'  Compensation 
system. 

Finally,  there  must  be  recognition  of  the  impact  of  most  of  the 
proposed  conciliation  changes  on  the  dispute  resolution  process. 
Many  of  the  proposed  changes  would  bring  greater  numbers  of  cases 
directly  to  dispute  resolution,  thereby  increasing  the  existing 
conference  and  hearing  backlogs.     Unless  dispute  resolution 
becomes  capable  of  handling  increased  numbers  of  cases,  through  a 
combination  of  increased  resources  and  more  effective  operation, 
changes  in  conciliation  could  well  have  a  negative  impact  on  the 
overall  disposition  of  claims. 
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Possible  Alternatives  That  are  Not  Recommended 

Several  options  that  have  been  discussed  in  Massachusetts  are  not 
being  recommended  because  of  concerns  over  the  willingness  and 
ability  of  the  system  to  support  them. 

1.  Give  Conciliators  the  Power  to  Order  Changes  in  Benefit  Status 

Giving  conciliators  the  power  to  order  changes  in  benefit  status 
in  effect  eliminates  conciliation  and  replaces  it  with  another 
level  of  litigation.     Conciliation,  with  its  emphasis  on  open, 
informal  discussion  and  cooperative  efforts  to  seek  resolution, 
is  by  definition  inconsistent  with  the  power  to  order  benefits  to 
be  paid  or  terminated.     Furthermore,   it  is  likely  that  the 
conciliation  position  would  have  to  be  upgraded  in  terms  of 
salary  and  selection  process  if  they  were  to  be  accepted  by  the 
community  as  adjudicators. 

2.  Pair  Conciliators  with  Administrative  Judges 

There  are  related  concerns  as  to  the  possibility  of  pairing 
conciliators  with  administrative  judges.     While  there  are  already 
situations  in  some  of  the  regional  offices  in  which  there  is 
evidence  of  successful  cooperation  between  AJ's  and  conciliators, 
this  has  arisen  on  what  can  best  described  as  a  voluntary  basis. 
When  the  question  of  pairing  is  discussed,  judges  express  serious 
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concerns  over  the  potential  problems  of  establishing  the 
appropriate  working  relationship,  and  conciliators  worry  about 
becoming  "glorified  clerks."     While  these  problems  and  concerns 
are  not  insurmountable,  they  should  raise  major  questions  about 
the  potential  for  success  in  the  context  of  a  system  that  has  not 
yet  been  able  to  develop  a  satisfactory  cooperative  working 
environment,  and  in  which  there  is  little  control  over  individual 
work  habits. 
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SECTION  VII  -  THE  LUMP  SUM  PROCESS 

Overview. 

Concern  over  the  use  of  lump  sum  settlements  is  not  unique  to 
Massachusetts.     Every  state  in  which  the  Workers'  Compensation 
system  has  become  a  major  issue  has  spent  a  considerable  amount 
of  time  debating  the  use  of  lump  sum  settlements  and  their 
impact.     In  some  instances  the  debate  has  gone  on  for  years,  with 
statutory  changes  moving  the  system  first  in  one  direction  and 
then  back  again.     The  views  of  experienced  members  of  the 
Workers'  Compensation  community  vary  greatly  on  this  issue,  with 
competent  and  experienced  people  at  opposite  ends  of  the  spectrum 
in  their  beliefs  regarding  the  use  of  lump  sum  settlements,  but 
with  no  clear-cut  statistical  support  or  basis  to  demonstrate  who 
is  correct. 

The  Request  For  Proposals  that  controls  the  scope  of  this  report 
raises  two  specific  and  distinct  issues  related  to  the  use  of 
lump  sum  settlements.     They  are: 


VOLUME  II  -  JOHN  LEWIS,    INDEPENDENT  CONSULTANT       -2  7- 
Massachusetts  Workers'  compensation  Advisory  Council 
Report  on  Friction  Costs  June  22,  1990 

1.  The  utilization  of  personnel  and  institution  of  procedures 
to  facilitate  efficient  and  equitable  lump  sum  settlements, 
and 

2.  The  economic  impact  of  lump  sum  settlements  on  workers, 
employers  and  insurers. 

In  order  to  evaluate  the  issues  surrounding  the  use  and  control 
of  lump  sum  settlements,   it  is  important  to  understand: 

1.  The  context  in  which  they  exist. 

2.  The  type  of  settlement  that  is  being  discussed. 

1 .  Understanding  the  context  in  which  lump  sum  settlements  exist. 
-  In  the  tort  system  which  Workers'  Compensation  is  intended  to 
replace,  virtually  all  cases  are  resolved  with  a  single  lump  sum 
payment  made  a  considerable  period  of  time  after  injury  occurs, 
with  the  size  of  the  payment  determined  either  by  settlement  or 
trial.     Workers'  compensation  is  designed  to  provide  benefits  as 
soon  as  they  are  needed,  usually  at  the  time  the  injury  occurs, 
and  are  paid  on  a  periodic  basis  for  as  long^  as  they  are  needed, 
subject  to  whatever  limitations  are  contained  in  the  law. 
Payments  may  start,   stop,   start  again,  be  modified,   or  in  other 
ways  change  numerous  times  during  the  life  of  a  claim,  as  the 
injured  workers'  physical  and  employment  circumstances  change. 
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In  the  absence  of  a  settlement,  a  claim  may  remain  open  for  many 
years,   in  some  instances  for  as  long  as  the  injured  worker  lives, 
and  even  longer. 

In  addition  to  its  use  of  periodic  benefit  payments,  Workers' 
Compensation  differs  from  tort  with  regard  to  the  parties'  legal 
ability  to  resolve  claims.     While  the  parties  to  a  tort  claim  are 
basically  free  to  settle  at  any  time  and  in  any  manner  they  wish, 
this  is  seldom  true  in  Workers'  Compensation.     Since  their 
inception,  most  Workers'  Compensation  systems  have  limited  the 
settlement  of  claims,  and  in  fact  some  states  simply  do  not 
permit  settlements  which  foreclose  the  right  to  claim  additional 
benefits  if  the  need  arises. 

2 .  Understanding  the  tvpe  of  settlement  that  is  being  discussed. 

We  are  dealing  with  settlements  that  put  an  end  to  a  claim 
with  finality^  and  which  involve  the  waiver  of  the  claimant's 
right  to  obtain  additional  benefits,  should  circumstances  change. 

There  are  other  types  of  settlements  used  in  many  Workers' 
Compensation  systems,  most  of  which  involve  the  settlement  of 
issues  rather  than  cases.     As  an  example,   if  there  is  a  dispute 
as  to  the  extent  of  a  claimant's  earning  capacity,   it  is  possible 
for  the  parties  to  enter  into  an  agreement  or  stipulation  that 
the  capacity  is  $200  per  week,  and  for  that  agreement  to  be  given 
the  force  of  a  contested  case  decision.     The  statutory  benefits 
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due  would  then  be  paid,  but  the  claim  would  remain  open.  If 
future  circumstances  warranted  the  payment  of  additional 
benefits,  usually  based  upon  a  change  in  condition,   they  could  be 
obtained,   since  this  type  of  agreement  does  not  involve  the 
waiver  of  rights  to  future  benefits. 

Conversely,   it  should  be  noted  that  a  final  or  "lump  sum" 
settlement  is  not  the  only  way  in  which  a  claim  can  come  to  an 
end.     Many  Workers'  Compensation  laws  provide  for  case  closure 
and  an  end  to  benefit  entitlement  if  the  claimant  goes  without 
benefits  for  an  extended  period  of  time,  usually  at  least  one 
year  but  often  more.     Under  this  type  of  system,  the  case 
automatically  comes  to  an  end  one  year  (or  whatever  the  statutory 
limitation  may  be)  after  the  last  receipt  of  benefits.     This  type 
of  limitation  can  bar  a  claim  for  additional  benefits,  even  when 
the  claimant's  condition  deteriorates  substantially,   if  the 
change  occurs  after  the  expiration  of  the  statutory  time 
limitation. 

A.  Assessment  of  the  Lump  Sum  Approval  Process 

The  lump  sum  approval  process  is  for  all  intents  and  purposes 
expected  to  meet  one  goal.     That  is,  to  protect  the  claimant  from 
a  "bad"  settlement.     Although  a  few  states  refer  to  the  concept 
of  insuring  that  settlements  are  fair  to  "all  parties,"  in  actual 
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practice  it  is  the  claimant  that  the  system  is  attempting  to 
protect.     In  Massachusetts,  the  statute  itself  make  this  quite 
clear,  through  its  specific  reference  to  "the  best  interest  of 
the  claimant."    Providing  this  protection  means  that  the  system 
must  concern  itself  with  a  number  of  aspects  of  each  settlement. 
One  is  the  various  benefit  entitlements  contained  in  the  law. 
Have  all  the  medical  bills  been  paid?    Was  the  claimant  paid  for 
all  periods  of  temporary  total  disability?    Was  the  compensation 
rate  calculated  correctly,  etc.?      Another  is  the  question  of 
whether  the  settleir-^nt  amount  is  "fair"  or  "adequate,"  when  all 
of  the  circumstances  surrounding  the  case  are  considered. 
Finally,  the  settlement  process  should  insure  that  the  claimant 
is  aware  of  his  or  her  rights,  and  that  the  settlement  is  entered 
into  of  their  own  free  will. 

Thus,  the  Workers'  Compensation  system  is  expected  to  achieve 
certain  objectives  in  the  lump  sum  settlement  process  such  as: 

1.  Benefits  are  to  be  paid  in  accordance  with  the  law. 

2.  Benefits  are  to  be  paid  in  a  fair  and  reasonable  manner  on  a 
timely  basis. 

3.  The  settlements  should  be  entered  into  freely. 
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4.  The  claimant  should  be  aware  of  his  or  her  rights  under  the 
law. 

In  order  to  evaluate  the  approval  process  that  is  currently  used 
in  Massachusetts  in  terms  of  how  well  it  meets  these  objectives, 
several  information  sources  were  utilized. 

1.  Telephone  survey  of  claimants. 

2.  Interviews  with  members  of  the  Massachusetts  Workers' 

Compensation  Community. 

3.  Interviews  with  representatives  of  other  state  Workers' 

Compensation  systems. 

While  the  inherent  subjectivity  of  the  lump  sum  approval  issue 
itself  makes  it  impossible  to  demonstrate  whether  the 
Massachusetts  system,  or  any  other,   is  the  most  appropriate  and 
effective  method  to  facilitate  efficient  and  equitable  lump  sum 
settlements,  the  data  and  information  obtained  do  provide 
assistance  for  anyone  considering  this  issue. 

Before  discussing  our  findings,   it  will  be  useful  to  compare  the 
Massachusetts  system  of  regulating  lump  sum  settlements  with 
those  found  in  other  states. 
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How  other  States  Deal  with  Lump  Sum  Settlements. 

As  previously  noted,  virtually  every  state  imposes  at  least  some 
restrictions  on  lump  sum  settlements,  and  several  bar  them 
completely.     The  specific  restrictions  vary  considerably.  In 
most  states,  the  parties  must  at  least  wait  until  active  medical 
treatment  is  over.     In  some,   settlement  may  not  be  permitted  if 
the  claimant  has  not  yet  returned  to  work,  or  may  not  include 
benefit  entitlements  for  medical  or  vocational  rehabilitation 
services.     These  restrictions  are  often  imposed  by  statute,  but 
may  also  flow  from  the  Workers'  Compensation  agency  which,  in 
exercising  its  discretion  to  approve  or  disapprove  settlements, 
may  impose  restrictions  not  specifically  provided  for  by  statute. 

In  virtually  every  instance,  the  settlement  must  be  approved  by 
the  Workers'  Compensation  agency.     Approval  may  require  an  actual 
hearing,  with  the  claimant  present,  or  only  the  filing  of  signed 
and  perhaps  sworn  documents  indicating  the  terms  of  the 
settlement  and  the  claimant's  understanding  and  approval  of  them. 
The  level  of  scrutiny  that  the  agency  actually  applies  in  the 
approval  process  also  varies,  depending  upon  the  state.  For 
example,   in  some  states  it  is  well  known  that  when  the  claimant 
is  represented  by  an  attorney,  the  approval  process  is 
perfunctory,  and  more  of  a  rubber  stamp  than  a  real  investigation 
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as  to  whether  the  settlement  is  appropriate  and  in  the  claimant' 
best  interests. 

The  Massachusetts  Approach  to  Lump  Sum  Settlements. 

The  Massachusetts  approach  is  in  some  respects  tougher  than  in 
many  of  the  other  states  that  permit  the  use  of  lump  sum  final 
settlements . 

a.  Massachusetts  Two-Step  Approval  Process. 

The  Massachusetts  lump  sum  approval  process  itself  is 
significantly  different  from  those  used  in  other  states.  While 
others  simply  require  that  someone  within  the  agency  (usually  a 
hearing  officer)  review  the  settlement  papers  or  hold  a 
settlement  hearing,  Massachusetts  requires  a  two-step  procedure. 
The  first  step,  once  the  settlement  terms  have  been  agreed  to,  i 
a  meeting  between  the  claimant  and  a  disability  analyst  from  the 
Department  of  Industrial  Accidents,  to  discuss  the  settlement, 
its  ramifications,  the  claimant's  financial  and  other 
circumstances,  and  his  or  her  options.     The  second  step  is  a 
conference  before  an  Administrative  Law  Judge  (AU)   of  the 
reviewing  board,   for  actual  approval  or  rejection  of  the 
settlement.     The  ALJ's  are  a  higher  level  of  authority  than  is 
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usually  utilized  for  settlement  approval  in  other  states.  Does 
this  two-step  process  provide  enough  additional  protection  for 
claimants  to  warrant  the  expenditure  of  the  time  and  resources 
that  are  involved?    As  previously  noted,  there  is  a  great  deal  of 
subjectivity  involved  in  resolving  this  question. 

b.   Future  medical  and  vocational  rehabilitation  benefits  cannot 
be  lump  summed. 

Future  medical  and  vocational  rehabilitation  benefits  cannot  be 
included  in  the  settlement,  which  is  also  true  in  some  other 
states  by  statute  or  practice.     This  is  extremely  important  in 
the  context  of  claimant  protection.     One  of  the  major  concerns 
over  final  settlements  is  the  fact  that  it  is  extremely  difficult 
to  predict  future  medical  needs.     As  a  result,  there  is  a  real 
possibility  that  in  some  cases  those  needs  will  not  be  met 
through  the  settlement,  and  will  become  someone  else's 
responsibility,  or  will  not  be  dealt  with  at  all.     Even  when 
sufficient  funds  are  included  in  the  settlement  to  deal  with 
future  medical  needs,  it  is  possible  if  not  likely  that  the  money 
will  be  gone  by  the  time  the  treatment  is  required.  Since 
Massachusetts  no  longer  permits  this  to  happen,  one  of  the  major 
concerns  regarding  lump  sum  settlements  has  been  dealt  with. 
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Findings 

Based  on  information  obtained  from  the  telephone  survey  and 
interviews,  we  compiled  the  following  findings  as  to  how  the  lump 
sum  approval  process  is  achieving  the  objective  noted  above. 

1.  Two  Step  Approval  Process  is  Not  Justified  -  Although  there 
is  considerable  respect  for  individual  disability  analysts' 
efforts,  there  is  a  widely-held  belief  among  those  involved 
with  the  system  that  given  the  various  time  and  resource 
pressures  on  the  system  and  its  participants,  the  two-step 
process  is  not  of  sufficient  value  to  justify  its  continued 
use,  and  that  comparable  protection  could  be  accomplished 
through  some  other  type  of  approval  process.     With  the 
exception  of  the  disability  analysts  themselves,  virtually 
every  one  of  the  members  of  the  compensation  community, 
including  the  DIA,  who  were  interviewed  regarding  this  issue 
indicated  that  in  most  instances  there  was  little  or  no 
value  to  the  two-step  approval  process. 


2.  Counseling  Session  of  Questionable  Value  -  Although  60%  of 
the  respondents  to  the  telephone  interview  indicated  that 
the  counseling  sessions  were  "very  helpful"  or  "somewhat 
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helpful,"  only  34%  obtained  information  from  the  counseling 
sessions  that  had  not  been  received  elsewhere. 

3 .  Reviewing  Board  Spends  too  Much  Time  on  the  Lump  Sum 
Approval  Process  -  Lump  sum  approval  takes  a  considerable 
portion  of  the  reviewing  board's  time,  time  which  could  be 
better  spent  on  activities  directly  related  to  the  review  of 
case  decisions. 

4.  Counseling  Activities  Are  Costlv  -  The  counseling  activity 
costs  the  DIA  approximately  $308,000  per  year,  at  least  a 
portion  of  which  could  be  utilized  elsewhere  if  a  less 
intensive  process  was  adopted. 

5.  Counseling  Appears  to  Have  no  Impact  on  the  Use  of  Lump  Sum 
Settlements  -  There  is  no  evidence  that  counseling  has 
resulted  in  claimants  reducing  their  reliance  on  lump  sum 
settlements,  one  of  the  goals  of  the  process  when  it  was 
adopted  in  1985.     For  example,  in  a  sample  of  100  cases 
provided  by  the  office  of  education  and  vocational 
rehaibilitation,  only  4  did  not  go  on  to  settlement,  and  few 
of  those  had  anything  to  do  with  the  claimant  changing  his 
or  her  mind.  In  fact,  lump  sum  utilization  has  increased 
substantially  since  the  inception  of  the  new  approval 
process. 
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6.  Counseling  Can  Catch  Benefit  Errors  -  While  the  disability 
analysts  report  instances  in  which  claimants  benefited 
financially  from  the  conference,   such  as  through  the 
correction  of  average  weekly  wage,   or  the  discovery  of 
unpaid  medical  bills,  this  occurs  in  other  systems  as  well, 
despite  their  lower  level  of  scrutiny  and  counseling. 

7 .  Other  Jurisdictions  Use  a  Less  Intensive  Approval  Process 
with  Success  -  Jurisdictions  utilizing  less  intensive 
approval  processes,   including  approval  by  affidavit,  report 
that  when  such  systems  are  used  properly,  the  level  of 
protection  that  is  provided  is  very  satisfactory.  While 
there  are  states  in  which  there  are  legitimate  concerns  over 
the  approval  process,  as  was  the  case  in  Massachusetts  prior 
to  the  law  change,   in  virtually  every  instance  the  problems 
flow  from  a  failure  of  those  involved  to  take  their 
responsibilities  seriously,  rather  than  an  inherent  weakness 
in  the  system. 

8.  Some  Claimants  May  not  Understand  Their  Rights  -  Despite  all 
of  the  efforts  to  provide  claimants  with  accurate 
information,  27%  of  the  telephone  survey  respondents 
indicated  that  at  least  one  reason  for  settlement  was  that 
they  were  told  that  they  had  to  settle.     Since  one  of  the 
goals  of  the  approval  process  is  to  assure  claimants  that 
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they  do  not  have  to  settle  their  claims,  this  raises  real 
questions  as  to  whether  the  system  is  doing  its  job. 

Recommendations 

The  real  issue  is  not  whether  the  analysts  and  the  counseling 
process  are  of  any  value.      Clearly  they  are.     If  relied  upon  by 
the  AU's,  they  provide  a  level  of  inquiry  and  assistance  that 
does  not  usually  exist  in  an  approval  process,  offer  the  claimant 
an  additional  source  of  information  and  assistance,  provide 
somewhat  of  a  "cooling  off**  period  between  the  counseling  session 
and  the  actual  approval  hearing,  and  should  decrease  the  amount 
of  time  spent  by  AU's  on  individual  approvals.     The  question  is 
whether  the  incremental  value  of  the  services  provided  and  the 
results  obtained  justify  the  expenditure  of  $308,000  per  year. 

Based  upon  the  Massachusetts  experience,  and  those  of  other 
states,  there  is  reason  to  believe  that  a  combination  of  more 
specific  paperwork,  elimination  of  hearings  in  certain  cases,  and 
a  single  approval  hearing  when  one  is  necessary  would  provide  an 
acceptable  level  of  protection,  at  a  reduced  cost  to  the  DIA,  and 
with  somewhat  less  inconvenience  to  the  claimants  involved. 
These  alternatives  can  be  used  either  alone  or  in  various 
combinations,  as  desired. 
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We  recommend  that  the  following  proposals  be  considered: 

1.  One  Step  Process  -  Use  a  single  counseling  and  approval 
session,  rather  than  the  two  that  are  now  required. 

2 .  Eliminate  the  Use  of  ALJ's  in  the  Lump  Sum  Approval  Process 
-  Vest  approval  authority  in  officials  other  than  the  ALJ's. 
A  specific  position  could  be  created  within  the  DIA  for  this 
purpose,   or  administrative  judges  or  conciliators  could  be 
assigned  the  responsibility. 

3.  Settlement  bv  Affidavit  -  Permit  settlement  by  affidavit  in 
specific  circumstances,  such  as  when  the  claimant  has 
returned  to  work,  or  is  represented  by  counsel,  or  both. 
Based  upon  the  information  developed  through  the  telephone 
survey,  this  would  reduce  the  need  for  counseling  and 
settlement  hearings  by  approximately  25%. 

4.  Availabilitv  of  Counseling  Advice  -  Permit  the  approving 
authority  to  refer  individual  cases  to  a  disability  analyst 
for  counseling  if  deemed  necessary. 

5.  Increase  Settlement  Agreement  Information  -  Increase  the 
detail  provided  in  settlement  papers.     Require  that  they 
include  accurate  reporting  of  information  such  as  the  basis 
for  calculating  average  weekly  wage,  the  period  of  time  for 
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which  temporary  disability  benefits  were  or  will  be  paid, 
the  claimant's  employment  status,  costs  and  fees  to  be  paid, 
the  results  of  the  claimant's  final  or  most  recent  medical 
examination,  and  whatever  other  information  is  normally 
obtained  through  the  counseling  process.     This  will  enable 
the  approving  authority  to  more  quickly  and  effectively 
evaluate  the  proposed  settlement,  ask  additional  questions 
and  reach  a  decision  concerning  approval. 

6.  Description  of  Claimant's  Rights  with  Settlement  Papers  - 
Include  in  the  settlement  papers  a  detailed  description  of 
the  claimant's  rights,  and  the  impact  of  the  settlement  on 
those  rights,  and  insure  that  claimants  have  read  these 
statements  or  had  them  read  to  them. 

7.  Certification  as  to  the  Accuracy  of  Settlement  Information  - 
Require  that  the  claimant's  attorney  and  the  carrier  or 
self-insurer  certify  to  the  accuracy  of  the  information  upon 
which  the  settlement  is  based.     This  does  not  mean  that  they 
should  be  required  to  vouch  for  all  of  the  claimant's 
statements,  but  rather  that  reasonable  efforts  be  made  to 
insure  that  the  factual  information  upon  which  the 
settlement  is  based  is  accurate. 

8.  Limited  Random  In-Depth  Settlement  Hearings  -  Provide  for 
limited  random  use  of  in-depth  settlement  hearings,  with 
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detailed  review  of  settlement  papers,  terms  and  conditions, 
to  encourage  those  involved  with  settlements  to  comply  with 
the  information  and  disclosure  requirements  described  above.' 

9.  Cooling  Off  Period  After  Approval  -  Permit  a  cooling-off 
period  after  approval,   so  that  claimants  will  not  feel  that 
they  must  make  an  irrevocable  decision  within  the  few 
minutes  allotted  to  them  before  the  approving  authority. 

We  have  not  performed  an  analysis  of  the  potential  cost  savings 
to  the  system  of  these  recommendations,  but  it  is  clear  tha-c  some 
of  these  items  (  Specifically  1  and  3)  will  reduce  both  the 
process  time  and  costs. 

In  the  final  analysis  there  is  no  way  to  prove  that  a  modified 
approval  process  will  be  as  safe  as  the  existing  one.     And  even 
in  the  face  of  evidence  that  the  counseling  sessions  have  little 
demonstrable  impact  on  settlements,   it  can  be  argued  that  their 
mere  existence  prevents  abuses,  by  discouraging  those  who  would 
otherwise  attempt  to  manipulate  or  somehow  abuse  the  lump  sum 
settlement.     However,  there  are  two  major  factors  that  must  be 
considered  when  determining  whether  the  addi1:ional  resources 
utilized  in  Massachusetts  are  of  sufficient  incremental  value  to 
warrant  continuation. 
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As  previously  noted,  many  of  the  claimants  interviewed  were 
operating  on  incorrect  assumptions  about  their  settlement  rights. 
In  addition,   several  of  the  people  interviewed  during  the  study, 
including  attorneys,  described  incidents  in  which  claimants  were 
directly  or  indirectly  told  to  lie  or  mislead  during  the 
counseling  sessions,   in  order  to  secure  approval  of  their 
settlement.     Despite  the  system's  best  efforts,   it  does  not 
provide  100%  protection  in  terms  of  claimants  dealing  with 
settlement. 

Secondly,  claimants'  attorneys  are  paid  to  do  much  of  the  work 
that  is  being  assigned  to  the  disability  analysts  and  the 
counseling  process.     If  they  are  doing  their  job,  they  already 
must  obtain  all  of  the  information  that  is  required  for 
settlement  approval  purposes.     They  have  a  professional 
relationship  with  their  clients,  are  bound  by  ethical  and  legal 
considerations  to  deal  properly  with  their  clients,  and  most 
importantly  are  trusted  by  their  clients.     Over  60%  of  the 
represented  claimants  in  the  telephone  survey  were  very  satisfied 
with  their  attorneys,  and  another  2  5%  were  somewhat  satisfied,  a 
satisfaction  level  far  greater  than  for  any  other  aspect  of  their 
contact  with  the  worker's  compensation  system. 

If  more  responsibility  were  specifically  given  to  claimants' 
attorneys,   in  terms  of  both  the  information  they  must  provide  to 
the  claimant  and  the  information  they  must  provide  to  the 
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approving  authority/   subject  to  review  and  sanctions,   far  less 
resources  should  have  to  be  allocated  to  the  approval  process. 
If  the  system  cannot  or  will  not  trust  these  attorneys,  even  when 
they  are  subject  to  supervision  by  the  approving  authority,  or 
cannot  control  them,  that  reality  should  raise  some  very  serious 
guestions  about  the  operation  of  a  Workers'  Compensation  system 
that  relies  to  such  a  great  extent  on  the  ability,  honesty  and 
good  faith  of  the  attorneys  involved. 

B.  The  Economic  Impact  of  Lump  Sum  Settlements  on  Workers, 
Employers,  and  Insurers. 

We  have  divided  our  discussion  of  the  economic  impact  of  lump  sum 
settlements  on  the  parties  to  the  agreement  as  follows: 

1.  The  Economic  Impact  on  Workers 

2.  The  Economic  Impact  on  Employers  and  Insurers. 
1.  The  Economic  Impact  on  Workers 

There  are  a  number  of  serious  issues  that  can  be  raised 
concerning  the  financial  impact  of  lump  sum  settlements  on 
injured  workers.     They  include: 


VOLUME  II  -  JOHN  LEWIS,    INDEPENDENT  CONSULTANT  -44- 
Massachusetts  Workers'  Compensation  Advisory  Council 
Report  on  Friction  Costs  June  22,  1990 

a.  Possibility  of  Forced  Settlements  -  The  possibility  that 
setrlements  are  forced  on  workers  either  through  the 
deliberate  withholding  of  benefits  or  the  delays  which  exist 
in  the  delivery  and  dispute  resolutions  processes. 

b.  Post-Settlement  Return  to  Work  -  Concerns  as  to  whether 
claimants  are  able  to  obtain  work  after  their  settlements. 
If  they  cannot,   in  most  instances  the  lump  sum  will 
disappear  very  quickly. 

c.  Lure  of  Lump  Sum  Settlement  Amounts  -  The  possibility  that 
claimants  are  unduly  influenced  by  the  lure  of  what  appear 
to  be  large  settlements  which  in  fact  do  not  deal  adequately 
with  post-settlement  economic  needs. 

d.  Economic  Impact  After  Lump  Sum  Settlement  is  Spent  -  The 
possibility  that  lump  sum  settlement  proceeds  will  be 
quickly  squandered,   leaving  the  claimant  and  family  with 
unmet  economic  needs. 

We  will  address  each  of  these  issues  below. 

a.  Possibility  of  Forced  Settlements 

With  regard  to  the  first  issue,   if  there  are  economic  pressures 
to  settle,  they  do  not  result  from  the  existence  of  the  lump  sum 
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settlement  itself.     The  possibility  of  the  withholding  of  weekly 
benefits  to  pressure  a  settlement  is  of  course  a  concern,  but  not 
one  limited  to  situations  involving  lump  sum  settlements.     It  can 
just  as  easily  occur  in  systems  that  do  not  use  lump  sum 
settlements. 

In  these  instances,   it  is  the  delivery  system  and  the  litigation 
process,  not  the  existence  of  settlement  opportunities,  that  are 
at  fault.     There  is  little  doubt  that  there  are  instances  in 
which  claimants  may  feel  pressure  to  settle  cases  which  would  not 
otherwise  be  settled,  or  would  be  legitimately  settled  for 
greater  amounts.     However,  it  is  the  delay  which  currently  exists 
in  the  Massachusetts  system,    (with  the  first  opportunity  to  force 
benefit  payments  to  begin  or  be  reinstated  occurring  five  to 
seven  months  after  a  problem  arises,)  that  is  responsible,  and 
not  the  fact  that  the  system  utilizes  lump  sum  settlements  as  a 
method  of  terminating  cases. 

The  telephone  survey  indicates  that  for  about  one-third  of  the 
claimants,  need  for  money  was  at  least  one  reason  for  settlement. 
While  this  may  provide  some  support  for  the  proposition  that 
claimants  are  forced  to  settle  for  economic  reasons,  the 
relationship  between  that  conclusion,  even  assuming  that  it  is 
true,  and  the  use  of  lump  sum  settlements  is  somewhat  more 
tenuous.     The  claimants'  attorneys  who  were  interviewed  were 
quite  clear  in  indicating  that  use  of  economic  leverage  by 
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insurance  carriers  to  force  settlements  was  not  a  significant 
problem  in  Massachusetts.     When  there  are  economic  pressures, 
they  are  most  often  the  result  of  the  delays  which  occur  in  the 
system,  before  a  case  can  get  to  conference,   and  benefit  payments 
ordered.     This  occurs  in  all  systems  in  which  there  are  such 
delays,  and  could  be  virtually  eliminated  if  the  backlog  was 
itself  eliminated  or  at  least  substantially  reduced. 

b.  Post"Settlement  Return  to  Work 

The  true  economic  impact  of  lump  sum  settlements  on  claimants 
appears  to  occur  after  the  settlement  is  consummated.     Only  sixty 
percent  of  those  interviewed  in  the  telephone  survey  had  returned 
to  work  at  the  time  of  the  interview  (approximately  six  months 
after  case  settlement) ,  and  for  about  half  of  those  at  less  than 
they  were  earning  at  the  time  of  injury.    Twenty-five  percent 
were  unemployed  and  looking  for  work  at  the  time  of  the 
interview.     The  average  gross  settlement  before  deduction  of 
attorneys'  fees  and  costs  for  these  claimants  was  approximately 
$17,000,  money  which  will  not  last  long  if  it  is  required  for 
support  during  such  a  lengthy  period  of  unemployment. 

The  cure  is  simple,  but  perharp^  hot^  acceptable.     That  is,  to  bar 
lump  sum  settlements  for  those  who  hm^^  nc't  -returned  to  work. 
There  are  a  number  of  problems  associated  with  this  approach 
which  will  be  discussed  later,  but  it  is  feasible.     At  least  one 
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state,  Minnesota,   specifically  imposes  this  requirement  by 
statute,   and  incorporates  it  into  its  benefit  structure. 
Benefits  for  a  given  level  of  disability  are  higher  for  those  who 
have  not  returned  to  suitable  gainful  employment  than  for  those 
who  have,  but  claims  cannot  be  settled  until  the  claimant  returns 
to  work.     Until  the  claimant  returns  to  work,  benefits  are  paid 
on  a  periodic  basis.     Despite  the  benefit  differential,   over  90% 
of  permanent  partial  disability  benefit  recipients  in  Minnesota 
return  to  employment  and  settle  their  claims. 

c.   Lure  of  Lump  Sum  Settlement  Amounts 

One  of  the  major  problems  that  claimants  may  face  in  dealing  with 
a  lump  sum  settlement  is  that  it  may  look  far  more  attractive 
than  it  actually  is,  particularly  if  the  economic  reality  is  that 
there  will  be  little  employment  after  settlement.     In  such  cases, 
a  claimant  may  quickly  find  that  $20,000  doesn't  go  very  far,  and 
that  a  continuing  entitlement  to  periodic  benefits  reflecting 
economic  reality  might  have  been  far  more  attractive.  However, 
this  is  a  risk  that  is  undertaken  in  many  aspects  of  life.  Short 
of  eliminating  or  severely  restricting  settlements,   it  is 
unlikely  that  it  can  be  avoided,  only  minimized  through  giving 
the  claimant  adequate  counseling  and  warning  as  to  the  possible 
dangers  involved. 
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d.   Economic  Impact  After  Lump  Sum  Settlement  is  Spent 

Finally,   if  there  are  overriding  concerns  over  the  ability  of 
claimants  to  manage  their  money,   lump  sums,   or  lump  sums  over  a 
stipulated  amount,  can  be  required  to  be  paid  on  a  structured 
basis,   over  time,   so  that  there  will  at  least  be  some  guarantee 
that  the  money  will  not  be  immediately  dissipated.     However,  once 
again  there  are  a  number  of  reasons  why  this  approach  may  not  be 
acceptable,  which  will  be  discussed  later. 

2 .  The  Economic  Impact  of  Lump  Sum  Settlements  on  Employers  and 
Insurers . 

The  question  of  whether  there  is  a  price  being  paid  by  employers 
or  insurance  carriers  because  of  the  routine  use  of  lump  sum 
settlements  in  Massachusetts  cannot  be  answered  directly.     It  is 
virtually  impossible  to  determine  what  actual  costs  would  have 
been  in  an  individual  claim,  had  there  not  been  a  lump  sum 
settlement,  and  what  the  aggregate  impact  of  such  cases  would  be 
on  system  benefit  costs  and  on  premiums.     While  it  might  be 
possible  to  compare  claims  costs  in  settled  versus  non-settled 
cases,   it  would  be  difficult  to  provide  statistically-valid 
groups  of  cases  with  which  the  comparison  could  be  made,  and  it 
would  be  equally  difficult  to  determine  what  many  of  the 


VOLUME  II  -  JOHN  LEWIS,    INDEPENDENT  CONSULTANT       -4  9- 
Massachusetts  Workers'  Compensation  Advisory  Council 
Report  on  Friction  Costs  June  22,  1990 


incidental  costs,  other  than  actual  benefit  costs,  were  in  each 
of  the  cases. 

The  question  is  made  even  more  complicated  by  the  relationship 
between  claims  costs  and  insurance  costs,  both  in  the  aggregate 
and  in  individual  cases. 

Despite  the  lack  of  hard  evidence,  there  are  indications  of  how 
lump  sum  settlements  actually  affect  costs,   or  least  how  they  can 
theoretically  affect  costs.     For  example,  one  unpublished  study 
(which  the  sponsors  will  not  permit  to  be  cited  at  the  present 
time)   attempted  to  do  this.     After  the  expenditure  of 
considerable  time  and  resources,  the  study  determined  that  it  was 
likely  that  lump  sum  settlements  actually  saved  some  money. 

Recent  developments  in  Oregon  should  also  be  of  interest 
regarding  this  question.     After  years  of  not  permitting 
settlements  at  all,  the  law  has  been  changed,  primarily  at  the 
urging  of  the  state  fund  that  writes  the  majority  of  Workers' 
Compensation  insurance  coverage  in  Oregon.     The  fund's 
representatives  helped  convince  the  community  and  the  legislature 
that  costs  would  decrease  if  settlements  were  permitted.     And  two 
states,  Michigan  and  Florida,  which  attempted  to  move  away  from 
lump  sum  settlements  (and  which  use  benefit  systems  somewhat 
similar  to  Massachusetts)  quickly  reinstated  their  use,  at  the 
urging  of  both  employers  and  insurance  carriers. 
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At  this  point  it  would  be  instructive  to  review  the  procedure 
that  insurance  companies  follow,  at  least  theoretically,  in 
assigning  a  value  at  which  to  agree  to  lump  sum  a  claim. 

Insurance  companies  first  must  assign  a  loss  reserve  value  to  a 
claim.     This  is  based  on  the  claim  handler's  expectation  of 
future  liability  on  the  claim.     This  should  reflect  all  forces 
impacting  on  the  claim  including: 

a.  Past  benefits  due  and  not  yet  paid, 

b.  Additional  Healing  period  benefits  likely  to  be  paid, 

c.  Likelihood  of  Return  to  Work, 

d.  Potential  earning  capacity  if  claimant  returns  to  work, 

e.  Likely  duration  of  benefits, 

f.  Disfigurement  or  impairment,   if  any, 

g.  Strength  of  the  Insurer's  case  should  the  issues  go  to 
dispute  resolution. 

(Of  course  future  medical  benefits  would  also  be  estimated  by  the 
claim  handler,  but  they  are  not  being  considered  here.) 

Finally,  the  insurer  would  consider  the  time  value  of  money  in 
settling  cases  with  the  potential  for  long  periods  of  duration. 
That  is,  a  dollar  paid  today  is  worth  more  than  a  dollar  paid 
next  year.     In  many  companies,  the  claim  department  is  assisted 
by  the  finance  department  or  the  actuarial  department  in  either 
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evaluating  individual  claims,  or  in  designing  procedures  and 
forms  to  help  measure  the  economic  cost  of  a  claim  to  the 
insurance  company. 

If  the  insurer  can  settle  the  case  for  less  than  or  close  to  its 
present  value,  then  it  would  be  in  the  best  interest  of  the 
insurer  to  do  so.     When  an  insurer  agrees  to  a  lump  sum 
settlement,  the  insurer  essentially  believes  that  the  amount  to 
be  paid  in  the  lump  sum  will  be  less  than  the  total  amount  to  be 
paid  over  the  life  of  the  claim  discounted  for  interest  or  other 
considerations.     Although  a  particular  case  may  violate  this  rule 
for  many  reasons,    (for  example  the  claimant  may  die  from  an 
unrelated  cause,  or  may  return  to  work  early,)  an  insurer  does 
attempt  to  accomplish  this  objective.     In  the  aggregate,  when  all 
lump  sums  are  considered  together,   it  should  be  attainable. 

Discussion  of  Arguments  Presented  in  Support  of  the  Position  that 
Lump  Sums  Increase  Costs. 

Arguments  presented  by  various  parties  in  support  of  the  concept 
that  lump  sums  add  increased  cost  to  the  system  include: 


a.  "Unnecessary"  benefits,  or  higher  settlement  values  are  paid. 
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b.  "Unnecessary"  benefits  are  reflected  in  higher  experience 
modifications,  allowing  carriers  to  realize  higher  premiums. 

c.  Carriers  are  risk  averse,  preferring  to  settle  at  a  premium 
rather  than  risk  a  higher  settlement  later. 

d.  The  lure  of  lump  sums  is  an  inducement  to  unjustified  or 
inflated  claims. 

e.  Attorney  involvement  is  encouraged,  which  adds  cost  to  the 
system. 

f.  Once  the  lump  sum  is  spent,  there  is  a  possibility  of  a  "new 
injury,"  if  the  condition  causing  the  original  claim  still 
exists. 

g.  Increased  volume  of  claims  or  possibly  inflated  claims 
All  of  these  arguments  will  be  reviewed  below. 

a.  "Unnecessarv"  benefits,  or  higher  settlement  values  are  paid. 
One  of  the  primary  arguments  presented  in  support  of  the 
proposition  that  the  use  of  lump  sum  settlements  increases  costs 
is  that  the  carrier  pays  "unnecessary"  benefits  as  an  inducement 
to  settle,  and  any  "unnecessary"  benefits  that  are  paid  can  be 
passed  on  to  policyholders  through  increased  rates,  or  decreased 
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dividends,  or  both.     However,  this  position  ignores  short-run 
economic  incentives.     Unless  the  claim  administrative  costs  saved 
by  closing  the  case  early  are  greater  than  the  "excess"  benefits 
paid,  the  carrier's  immediate  net  income  will  be  reduced.     And  of 
course  there  is  no  guarantee  that  increased  benefit  payments  will 
bring  about  increased  premium  rates,  particularly  if  other 
carriers  do  not  have  the  same  attitude  and  experience. 

It  should  also  be  noted  that  the  "quick  settlement"  theory  runs 
counter  to  the  argument  that  carriers  always  delay  benefit 
payments,   in  order  to  earn  more  investment  income.     Since  lump- 
sum settlements  accelerate  payments,  rather  than  delay  them, 
these  two  arguments  are  at  least  somewhat  at  odds  with  each 
other,  although  they  are  often  advanced  by  the  same  people. 

b.  "Unnecessary"  benefits  are  reflected  in  higher  experience 
modifications,  allowing  carriers  to  realize  higher  premiums. 
A  second  argument  suggests  that  claim  costs,  if  quickly  incurred, 
are  more  likely  to  show  up  in  the  employer's  experience 
modification,  and  thus  permit  the  carrier  to  obtain  additional 
premiums  with  which  to  help  pay  for  the  settlement.     However,  the 
experience  modification,   in  the  absence  of  a  lump  sum,  will 
reflect  the  full  incurred  cost  of  the  loss  reserve  on  the  claim. 
As  mentioned  previously,  the  full  incurred  cost  of  the  claim 
should  be  higher  than  the  lump  sum  amount  in  that  it  ignores  any 
interest  considerations.     Secondly,   the  experience  rating  plan 
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contains  a  loss  limitation,  which  truncates  the  impact  of  claims 
above  a  certain  size.     In  addition,  this  approach  would  only  have 
value  if  the  employer  is  experience-rated,  and  is  with  the  same 
carrier  at  the  time  the  experience  modifier  increases.  Finally, 
there  is  no  guarantee  that  an  increased  experience  modifier  will 
generate  enough  increased  premium  to  fully  pay  the  settlement 
costs. 

c.  Carriers  are  risk  averse,  preferring  to  settle  at  a  premium 
rather  than  risk  a  higher  settlement  later. 

There  are  other,  more  esoteric  arguments  regarding  carrier 
willingness  to  pay  an  unjustifiable  (from  the  standpoint  of 
employers)  premium  to  settle  cases.     The  major  one  is  risk 
aversion.     In  order  to  avoid  uncertainty,  the  argument  goes, 
carriers  pay  larger  settlements  than  are  somehow  justified  by  the 
facts.     If  avoiding  risk  means  avoiding  the  financial  impact  of 
cases  that  eventually  cost  more  than  anticipated,  paying  what 
appears  to  be  a  reasonable  premium  is  economically  justified,  as 
long  as  aggregate  payments  do  not  exceed  what  would  have  been 
paid  in  a  more  adverse  scenario,  had  cases  not  been  settled. 

d.  The  lure  of  lump  sums  is  an  inducement  to  unjustified  or 
inflated  claims. 

In  the  previous  section  we  discussed  how  the  lure  of  a  seemingly 
large  sum  of  money  may  induce  claimants  to  seek  a  lump  sum 
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settlement.     However,  the  secondary  question  of  whether  they  will 
inflate  their  claims  was  not  discussed.     For  serious  claims,  this 
is  probably  not  a  significant  issue,   since  insurers  should  be 
well  aware  of  the  potential  costs  of  the  injury,  and  as  in  any 
negotiation  process,  they  will  be  aware  that  the  claimant  may 
attempt  to  overstate  the  extent  of  damages.     The  issue  is  more 
relevant  to  smaller  claims,  and  this  issue  is  discussed  in  item 
g. ,  below. 

e .  Attorney  involvement  is  encouraged,  which  adds  cost  to  the 
system . 

Lump  sum  settlements  may  also  encourage  attorney  involvement  (or 
attorney  involvement  may  increase  lump  sum  settlements!)  when 
fees  are  generated  by  settlements  to  a  greater  extent  than  by 
other  methods  of  claims  resolution.     When  the  customary  method  of 
paying  attorneys'  fees  does  not  involve  lump  sum  settlements, 
attorneys  will  have  little  economic  incentive  to  encourage  their 
use.     An  example  can  be  found  in  the  recent  Oregon  legislative 
activity  which  was  previously  mentioned.     Since  the  system  had 
never  permitted  lump  sum  settlements,  attorneys'  fees  were 
determined  and  paid  in  a  manner  different  than  that  used  in 
settlement  states.     As  a  result,  claimants'  attorneys  were  not 
very  supportive  of  efforts  to  permit  settlements,  and  in  fact 
opposed  the  concept. 
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f .  Once  the  lump  sum  is  spent,  there  is  a  possibility  of  a  "new 
injury."  if  the  condition  causing  the  original  claim  still 
exists. 

Another  realistic  cost  driver  resulting  from  the  use  of  lump  sum 
settlements  is  the  possibility  that  in  those  cases  in  which  there 
is  economic  impact  and/or  the  need  for  medical  treatment  after 
the  settlement,  the  settlement  funds  will  be  insufficient,  or  no 
longer  available  when  the  need  for  them  arises.     The  remedy  may 
be  for  the  claimant  to  suffer  a  "new"  injury  and  file  a  new 
claim,  receiving  benefits  that  may  be  duplicative  of  those 
already  provided.     This  phenomenon  can  also  result  in  cost 
shifting,  since  the  employer  and  carrier  involved  in  the  second 
incident  may  well  be  paying  for  disability  and  medical  needs  that 
are  in  reality  the  responsibility  of  the  first  employer  and 
carrier.     To  the  extent  that  medical  benefits  are  excluded  from 
settlements  in  Massachusetts,  at  least  a  portion  of  this 
potential  problem  is  eliminated. 

g.  Increased  volume  of  claims  or  possibly  inflated  claims. 
There  are  also  possibilities  that  extensive  use  of  lump  sum 
settlements  may  bring  about  an  increased  volume  of  claims  and 
increased  costs  in  individual  claims,  especially  as  respects 
minor  injuries.     Unjustified  or  inflated  claims  may  be  brought  by 
workers  who  see  the  possibility  of  an  easy  few  thousand  dollars, 
through  a  "nuisance"  settlement.     This  in  turn  may  be  encouraged 
by  carrier  actions  based  upon  the  belief,   if  not  the  reality. 
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that  a  small  settlement  is  cheaper  than  defending  a  claim  through 
the  system  and  possibly  losing  it  in  the  end.     This  position  is 
reinforced  when  it  is  believed  that  the  system  will  in  fact 
reward  even  questionable  or  unworthy  claims,  thus  making  the 
settlement,  from  the  carrier's  standpoint,  an  economically 
rational  thing  to  do  in  an  individual  case,  even  though  in  the 
aggregate  such  activity  may  encourage  the  filing  of  unwarranted 
claims.     There  may  be  similar  impact  on  individual  claims  costs 
when  claimants  begin  to  view  lump  sum  settlements  as  some  type  of 
"reward,"  independent  of  economic  needs  or  specific  statutory 
entitlements,  and  change  their  return  to  work  behavior  or 
attitudes  towards  benefit  entitlement. 

Possibly  the  most  realistic  concern  over  increased  costs 
associated  with  lump  sum  settlements  in  Massachusetts  should  not 
be  with  the  settlement  process  itself,  but  with  the  litigation 
process.     Once  a  carrier  or  self-insurer  finds  itself  in  the 
position  of  not  being  able  to  terminate  or  modify  benefits 
without  a  hearing,  it  is  likely  to  add  six  or  seven  months  worth 
of  benefits  to  a  case's  settlement  value,  since  that  is  how  long 
it  will  take  to  get  to  conference,  and  more  to  get  to  hearing. 
There  is  little  disagreement  in  the  compensation  community  that 
this  is  occurring  right  now,  and  that  it  will  continue  to  have  an 
effect  on  costs  until  such  time  as  the  conference  and  hearing 
backlog  is  dealt  with. 
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The  Massachusetts  Benefit  Structure  as  it  Relates  to  the  Use  of 
Lump  Sum  Settlements 

The  wisdom  of  lump  sum  settlements  and  possible  limitations  on 
their  use  cannot  be  evaluated  independently  of  other  aspects  of  a 
state's  Workers'  Compensation  environment.     There  is  one 
particular  aspect  of  the  Massachusetts  Workers'  Compensation 
system  that  has  a  major  impact  on  the  value  of  lump  sum 
settlements,  and  perhaps  the  necessity  for  their  utilization. 

Lump  sum  settlements  are  for  the  most  part  utilized  in  cases 
involving  permanent  injury.     Massachusetts,  to  a  greater  extent 
than  most  states,  ties  benefits  for  permanent  injury  to  actual 
post-injury  earnings.     This  has  several  significant 
ramifications . 

1.  Under  this  type  of  system,  it  is  difficult  to  predict 
benefit  costs,  more  so  than  in  a  system  utilizing  more 
objective  factors,  such  as  physical  impairment.  Benefit 
entitlement  is  likely  to  vary  over  time,  not  only  through 
changes  in  physical  condition,  but  also  through  changes  in 
economic  conditions  which  are  impossible  to  predict. 
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2.  Some  claimants  may  change  their  behavior  regarding 
employment,  either  to  maximize  settlement  value  or  because 
Workers'  Compensation  benefits  make  reduced  levels  of 
employment  economically  attractive. 

3.  Litigation  to  resolve  critical  issues  such  as  extent  of 
earning  capacity  does  not  provide  any  finality  to  a  claim. 
The  conditions  which  lead  to  an  earning  capacity  decision 
can  immediately  change,  and  there  is  little  to  prevent  a 
claim  from  re-entering  the  litigation  process  immediately 
after  an  adverse  decision,  perhaps  with  greater  success  the 
second  or  third  time. 

4.  Since  in  these  situations  the  parties  and  the  system  are 
dealing  with  a  complex  mix  of  physical  and  intellectual 
ability,  motivation,  economic  conditions  and  other  factors, 
and  in  many  instances  the  claimant  has  not  yet  returned  to 
work,  determining  what  a  realistic  benefit  cost  exposure  may 
be,  and  what  an  appropriate  benefit  payment  is,  becomes 
extremely  subjective  and  difficult. 

5.  Without,  a  settlement,  a  case  may  go  on  for  years,  and  given 
an  unmotivated  claimant  or  an  employer  and  carrier  not 
willing  to  help  return  a  claimant  to  full  employment,  may 
involve  significant  levels  of  both  benefit  costs  and 
litigation. 
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All  of  these  factors  tend  to  make  lump  settlements  more 
attractive  and  economically  justifiable  for  both  employers  and 
insurance  carriers.     Even  when  a  claimant  has  returned  to 
employment  subsequent  to  injury,  the  possibility  that 
circumstances  will  change  and  bring  about  an  increased 
entitlement  to  benefits  provides  an  incentive  to  increase 
settlement  value  in  many  instances.     As  a  result,  what  some  may 
perceive  as  nuisance  settlements  because  they  involve  minimal 
impairments  or  claimants  who  have  returned  to  work  may  actually 
make  good  economic  sense,  since  they  provide  protection  against 
the  possibility  that  circumstances  may  change,  and  significant 
claims  costs  incurred. 

S 

This  should  not  be  construed  as  a  recommendation  that 
Massachusetts  immediately  set  about  changing  its  benefit 
structure.     Not  only  are  there  numerous  other  issues  which  should 
influence  the  choice  of  benefit  structure,  but  a  move  to  a  more 
objective  system  does  not  automatically  bring  with  it  increased 
certainty  or  cause  reliance  on  lump  sum  settlements  to  decrease. 

For  example,  consider  the  Oklahoma  Workers'  Compensation  system. 
Its  permanent  partial  disability  benefit  system  is  intended  to  be 
extremely  objective.     It  is  based  entirely  upon  extent  of 
physical  impairment,   in  many  instances  limited  to  the  American 
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Medical  Association's  Guides  to  the  Evaluation  of  Physical 
Impairment.     Given  the  lack  of  litigation  over  impairment  ratings 
in  the  Massachusetts  system,  one  might  assume  an  absence  of 
litigation  on  this  issue  in  Oklahoma.     To  the  contrary, 
impairment  ratings  are  routinely  litigated,  and  lump  sum 
settlements  are  the  routine  method  of  closing  cases.  This 
example,   and  others  around  the  country,  make  it  clear  that  when  a 
system  has  a  tradition  of  litigation  and  lump  sum  utilization,  it 
is  extremely  difficult  to  break  the  pattern. 

Finally,  there  is  a  very  powerful  philosophical  concern  thar 
should  not  be  ignored  when  considering  the  control  of  lump  sum 
settlements.     To  what  extent  is  the  state  responsible  for 
protecting  people  from  the  consequences  of  their  own  decisions? 
Does  it  have  the  right  to  do  so,  and  does  it  even  have  the 
capability?    One  of  the  primary  reasons  given  for  prohibiting, 
limiting  or  controlling  final  settlements  is  the  protection  of 
injured  workers  and  their  families.     This  assumes  an  obligation 
and  right  on  the  part  of  the  state  to  provide  that  protection,  an 
assumption  that  is  not  endorsed  by  everyone  involved  in  the 
Massachusetts  Workers'  Compensation  system. 

During  the  interviews  conducted  as  part  of  this  study, 
experienced  Workers'  Compensation  practitioners,   judges  and  other 
members  of  the  DIA  expressed  the  belief  that  there  is  no  valid 
reason  to  limit  or  control  settlements,  and  that  parties  should 


VOLUME  II  -  JOHN  LEWIS,    INDEPENDENT  CONSULTANT  -62- 
Naas«ehu8«tts  Wor)c«rs'  Compensation  Ad/isovy  Coxincll 
Raport  on  Friction  Coata  Juna  22,  1990 


be  free  to  do  as  they  see  fit,  at  any  time,  and  in  any  manner. 
The  argument  in  support  of  the  unrestricted  settlement  position 
is  simple.     In  a  free  society,   it  is  no  one  else's  business  if  a 
claimant  who  is  not  under  any  legal  disability,  such  as  minority 
or  guardianship,  wants  to  settle,  and  the  state  should  not 
intervene  or  interfere  with  that  decision. 

The  counter  argument  is  that  Workers'  Compensation  is  at  least  in 
part  a  social  program,   intended  to  protect  injured  workers  and 
their  families  from  financial  difficulties  resulting  from  injury. 
Further,  in  the  final  analysis  the  cost  of  Workers'  Compensation 
is  borne  by  the  public  (it  is  argued)  through  increased  prices 
for  products  and  services,  giving  the  public,  through  the  state, 
a  significant  interest  in  how  that  money  is  spent.     Finally,  if 
claims  are  improperly  settled,  there  is  the  potential  for  workers 
and  their  families  to  become  "burdens  on  society,"  through  their 
need  for  welfare  and  other  types  of  public  support. 

No  matter  what  arguments  are  raised  pro  and  con,  there  is  little 
likelihood  of  a  "correct"  answer.     It  is  to  a  great  extent  a 
question  of  personal  philosophy  and  perhaps  expediency  as  to 
whether  settlements  should  be  permitted  at  all,  or  controlled,  or 
permitted  whenever  the  parties  wish.     If  one  believes  that  people 
should  be  free  to  do  as  they  wish,   including  the  opportunity  to 
make  their  own  mistakes,  no  approval  or  restrictions  will  be 
acceptable.     If  it  is  agreed  that  the  compensation  system  has 
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some  obligation  to  injured  workers,  their  families  and  the 
public,  then  at  least  some  types  of  restrictions  are  warranted. 

Findings 

Based  on  our  analysis  above,  we  will  present  a  summary  of  our 
findings  on  the  economic  impact  of  lump  sums. 

1.  The  possibility  of  a  forced  settlement  unduly  influencing 
claimants  is  not  a  significant  factor  in  Massachusetts. 

2.  The  economic  repercussion  on  claimants  of  post-settlement 
return  to  work  are  significant. 

3.  Most  arguments  that  the  use  of  lumps  sum  settlements 
consistently  raise  system  costs  are  subject  to  considerable 
debate. 

4.  There  are  possibilities  that  extensive  use  of  lump  sum 
settlements  may  bring  about  an  increased  volume  of  claims  and 
increased  costs  in  individual  claims,  especially  as  respects 
minor  injuries. 

5.  The  current  backlog  in  the  litigation  process  is  having  an 
important  effect  on  increasing  the  costs  of  lump  sums. 


VOLUME  II   -  JOHN  LEWIS,    INDEPENDENT  CONSULTANT  -64- 
Massachustttts  Wor)cttrs'  compensation  Advisory  Council 
Raport  on  Friction  Costs  June  22.  19^0 


SECTION  VIII  -  ASSESSMENT  OF  ATTORNEY  FEE  STRUCTURE 
Overview 

In  any  discussion  of  attorneys'  fees  in  the  Massachusetts 
Workers'  Compensation  system,   it  is  important  to  note  that  the 
fee  structure  established  by  statute  serves  two  quite  distinct 
purposes : 

1.  Penalize  employers  and  insurance  carriers  when  they  do  not  pay 
benefits  as  intended  by  the  law. 

2.  Compensate  attorneys  for  their  efforts  in  representing 
claimants . 

The  "penalty"  occurs  when  the  carrier  or  self-insurer  is  required 
to  pay  the  claimant's  attorney  a  fee  equal  to  two  times  the 
statewide  average  weekly  wage  for  benefits  obtained  during  the 
pre-trial  stages  of  the  claim,  and  seven  times  the  statewide 
average  weekly  wage  when  the  issue  is  resolved  in  the  later 
stages  of  the  claim. 

The  source  of  the  more  traditional  "compensatory"  fee  is  the  lump 
sum  settlement  process,  the  customary  method  of  claim  resolution 
in  Massachusetts.     This  fee  is  at  least  theoretically  paid  by  the 
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claimant,  since  it  is  deducted  from  the  settlement.  However, 
there  are  cases  in  which  the  fee  is  negotiated  with  the  carrier 
as  an  "add-on"  to  the  basic  settlement  amount.     In  this  type  of 
case  it  is  difficult  to  say  who  really  "paid"  the  fee. 

In  our  discussion  of  attorney  fees,  we  will  review  both  areas: 

A.  The  Attorney's  Fee  as  a  Penalty 

B.  The  Attorney's  Fee  and  Lump  Sum  Settlements 
A.  The  Attorney's  Fee  as  a  Penalty 

A  great  deal  of  attention  has  been  focused  on  the  penalty  fee  at 
the  conciliation  level,  possibly  because  it  is  new  to 
Massachusetts,  and  also  because  it  sometimes  produces  situations 
in  which  the  attorney's  fee  is  far  greater  than  the  benefits  in 
dispute.     At  the  outset  it  should  be  noted  that  one  of  the  avowed 
purposes  of  the  conciliation  fee  is  to  change  behavior,   in  two 
respects.     In  its  role  as  a  penalty,   it  is  hoped  that  it  will 
encourage  self-insurers  and  insurance  carriers  to  do  a  better  job 
of  providing  benefits  in  the  correct  amount  and  in  a  timely 
fashion.     By  doing  do,  they  can  avoid  paying  the  penalty  fee.  As 
a  source  of  compensation  for  attorneys,  the  fee,  since  it  is 
unrelated  to  the  dollar  value  of  the  issue  in  controversy,  is 
intended  to  encourage  attorneys  to  take  on  small  but  perhaps 
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time-consuming  questions  which  otherwise  might  go  unresolved,  to 
the  claimant's  detriment. 

The  attorneys'  fee  data  that  are  collected  by  the  DIA  do  not 
provide  a  reliable  basis  for  statistically  evaluating  the 
relationship  between  attorneys'  fees  and  the  settlement  of  claims 
at  various  points  in  the  claim  flow  process.     While  the  DIA  has 
accurate  data  regarding  the  payment  of  fees  that  are  ordered  by 
judges,  the  vast  majority  of  fees  are  paid  at  other  times  and  for 
other  reasons.     The  validity  of  the  data  regarding  these  payments 
depends  upon  the  accuracy  with  which  they  and  the  surrounding 
circumstances  are  reported,  and  there  is  little  confidence  that 
this  reporting  is  complete  and  accurate. 

The  DIA  data  do  provide  a  hint  that  a  change  in  the  law  in  1988, 
providing  attorneys'  fees  at  conciliation  for  the  first  time, 
brought  about  increased  filing  of  claims,  since  several  months 
later  there  were  some  increases  in  monthly  claim  filings  as 
compared  to  the  previous  year.     However,  once  again  these  data  do 
not  provide  statistically  valid  evidence  of  a  causal  connection 
between  the  two  events. 

The  survey  discussed  in  the  section  dealing  with  the  conciliation 
process  (Section  VI.)  attempted  to  gather  some  information 
concerning  the  relative  financial  significance  of  the  issues  that 
are  generating  the  claims  being  brought  to  conciliation. 
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Unfortunately,  in  most  instances  responses  were  incomplete,  so 
that  no  judgment  could  be  reached  as  to  whether  there  are  large 
numbers  of  cases  involving  low-value  issues  generating  attorneys' 
fees. 

Furthermore,  the  existence  of  such  cases  should  not  necessarily 
lead  to  the  conclusion  that  the  system  is  not  working.     Since  the 
penalty  fees  are  paid  only  in  instances  in  which  benefits  are 
obtained  beyond  those  voluntarily  and  timely  provided,  there 
exists  an  element  of  fault  in  cases  in  which  these  fees  are  paid. 
(The  possibility  of  fees  being  paid  in  cases  involving  no  fault 
will  be  discussed  later.)     In  fact,  there  is  a  great  deal  of 
agreement  within  the  compensation  community,   including  numerous 
insurance  claims  people,  that  there  are  many  instances  in  which 
conciliation  becomes  necessary,  and  fees  earned,  because  of  a 
carrier's  failure  to  assign  enough  competent  and  trained 
personnel  to  claims  handling  responsibilities.     As  a  result, 
mistakes  are  made,  benefits  that  are  clearly  due  are  not  paid, 
and  too  often  the  conciliation  process  becomes  the  first  time 
that  the  adjustier  pays  any  real  attention  to  claims.  Many 
examples  of  such  activity  and  inactivity  were  demonstrated  during 
the  study.     These  examples  do  not  provide  a  statistical  basis  for 
making  decisions  as  to  the  level  of  misfeasance  and  malfeasance, 
but  it  is  clear  that  this  is  a  problem  with  some  carriers. 
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The  conciliation  survey  provides  some  data  to  support  this 
conclusion.     In  100%  of  those  cases  in  which  initial  liability 
was  the  issue  that  led  to  conciliation,  and  in  which  the 
recommendation  was  that  the  claimant  should  prevail,  the  carrier 
accepted  the  recommendation.     Unless  the  system  is  permitting 
large  numbers  of  claimants'  attorneys  to  withhold  information 
until  a  fee  is  earned,  this  indicates  that  at  least  some  carriers 
are  not  adjusting  their  claims  until  it  is  too  late  to  avoid 
paying  a  fee.     They  may  in  fact  be  using  conciliation  as  a 
substitute  for  the  information-gathering  activities  that 
adjusters  are  supposed  to  undertake.     It  is  also  significant  that 
every  case  in  which  the  recommendation  was  against  the  claimant 
was  referred  to  dispute  resolution.     The  absence  of  an  initial 
fee  did  not  deter  continued  pursuit  of  the  claim. 

Some  of  the  other  evidence  regarding  the  possible  manipulation  of 
conciliation  to  earn  a  fee  is  subjective  but  persuasive.  It 
comes  from  the  Workers'  Compensation  community  itself, 
particularly  from  insurance  carrier  and  self-insurer  claims 
personnel.     Although  there  is  less  than  complete  agreement  on  the 
issue,  many  of  the  representatives  of  large  carriers  and  large 
self-insurers  did  not  believe  that  the  penalty  fee  was  being 
abused,  except  by  a  very  limited  number  of  attorneys,  and  that 
there  were  many  instances  in  which  lawyers  waived  fees  to  which 
they  were  technically  entitled,  particularly  when  the  benefits  or 
efforts  involved  were  small. 
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However,   it  is  also  felt  that  the  system  has  discouraged  the 
informal  contact  and  information  exchange  that  can  lead  to  prompt 
resolution  of  issues.     There  are  reliable  reports  of  a  few  law 
firms  that  routinely  and  intentionally  avoid  contact,  and  others 
in  which  the  same  result  occurs,  through  inattention  to  files 
rather  than  intent.     In  all  of  these  situations,   it  is  not  the 
concept  of  the  penalty  fee  that  is  changing  behavior  or  leading 
to  inappropriate  results,  but  rather  its  implementation. 

There  is  another  side  of  the  coin.     If  a  penalty  is  to  be  levied 
for  improper  conduct,  the  party  subject  to  a  penalty  should  have 
the  opportunity  to  act  correctly  before  a  penalty  is  imposed.  In 
the  Massachusetts  Workers'  Compensation  system,  this  means  being 
provided  with  an  obligation  that  can  reasonably  be  dealt  with 
prior  to  conciliation,  and  for  which  complete  information  will  be 
provided  in  a  timely  manner.     For  some  issues,  such  as 
determining  the  appropriate  amount  of  compensation  to  be  provided 
for  disfigurement,   it  is  almost  impossible  to  determine  the 
"correct"  payment  without  recourse  to  conciliation  or  some  other 
process  involving  the  DIA. 
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Findings 

A  summary  of  our  findings  appears  below: 

1.  In  general,  the  attorney  fee  structure  is  not  being 
abused,  but  there  may  be  some  exceptions  to  this  mode  of 
behavior. 

2.  The  presence  of  the  current  attorney  fee  structure  may 
help  serve  to  discourage  the  informal  contact  between 
parties  that  may  lead  to  the  prompt  resolution  of  issues. 

R«comaendations 

This  range  of  problems  can  be  dealt  with  in  several  ways. 

1 .  Attempt  to  Resolve  Minor  Issues  Informallv.  Before  the 
Reconciliation  Procedure.  -  Require  that  the  DIA  attempt 
to  deal  with  minor  issues  such  as  small  medical  bills 
informally  before  conciliation  is  invoked  and  a  fee 
generated.     A  few  telephone  calls  before  conciliation 
begins  should  in  many  cases  be  at  least  as  effective  as 
the  existing  process. 
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2 .  Require  Disclosure  of  Factual  Information  Before  the 
Insurer  is  Required  to  Act.  -  Require  full  disclosure  of 
medical  reports  and  other  relevant  factual  information 
before  the  carrier  or  self-insurer  is  required  to  act  or, 
alternatively,  permit  a  specific  defense  to  the  payment 
of  fees,  based  upon  failure  to  make  complete  disclosure. 
This  will  limit  the  ability  to  hide  evidence  in  order  to 
earn  a  fee. 

3.  Administrative  Overs iqht  of  Insurers  -  Provide  for  active 
administrative  oversight  of  carrier  and  self-insurer 
activity,  with  imposition  of  penalties  for  improper 
behavior.    This  is  sometimes  referred  to  as  practices 
review.     It  requires  the  use  of  agency  personnel  to 
review  claims  files  either  randomly  or  in  instances  in 
which  there  is  reason  to  believe  that  there  has  been 
improper  performance.     It  supplements  other  penalty 
provisions,  and  is  intended  to  discourage  the  kind  of 
behavior  that  leads  to  otherwise  unnecessary  claims  and 
conciliation  activity. 

4.  Guidelines  for  Impairment  and  Disfigurement  -  Establish 
better  written  guidelines  for  evaluating  and  compensating 
disfigurement  and  impairment,  or  provide  DIA  specialists 
to  furnish  informal  evaluations.     This  would  help  provide 
consistency,  and  if  implemented  effectively  would  provide 
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a  more  objective  basis  upon  which  these  benefits  are 
be  paid,  reducing  the  opportunity  for  dispute. 
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B.  Attorney's  Fees  and  Lump  Sum  Settlements 

If  there  are  legitimate  concerns  over  attorneys'  fees  bringing 
about  changes  in  attorney  behavior,  they  might  well  focus  on  the 
lump  sum  settlement  as  well  as  the  penalty  fee.     As  previously 
mentioned,  the  fee  structure  in  Massachusetts  provides  two 
sources  of  remuneration,  penalty  fees  and  lump  sum  settlement 
fees.     As  a  result,  an  attorney  may  legitimately  spend  many  hours 
representing  the  interests  of  a  claimant,  but  unless  there  is  a 
settlement  or  a  penalty  fee,  will  go  without  a  fee.     It  can  be 
argued  that  the  fee  structure  takes  this  into  consideration, 
since  there  are  other  cases  in  which  substantial  fees  are  paid 
without  much  effort.     However,  there  is  also  a  fairly  strong 
financial  incentive  to  encourage  settlements.     Other  states 
provide  methods  for  paying  fees  that  provide  some  relief  from 
this  situation,  and  Massachusetts  may  find  this  to  be  an 
appropriate  area  for  discussion. 

Recommendations 

1 .  Permit  the  payment  of  fees  even  in  the  absence  of  a  lump 
sum  settlement.  -  This  option  is  somewhat  more  difficult 
in  Massachusetts  because  of  the  open-ended  nature  of 
Section  35  benefits,  which  makes  it  more  difficult  to 
determine  the  value  of  the  benefits  obtained,  to  which  a 
percentage  fee  can  then  be  applied.     This  can  be  dealt 
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with,  as  it  is  in  Connecticut  and  other  srates,  by  paying 
the  fee  on  a  periodic  basis,  as  a  percentage  of  each  of 
the  claimant's  benefit  payments. 

2.  Provide  for  Low  Level  Fees  when  warranted.  -  Provide  for 
the  payment  of  a  lower-level  attorney's  fee  in  instances 
in  which  services  have  been  rendered,  but  no  fees 
provided.     For  example,  Illinois  provides  what  is 
sometimes  referred  to  as  a  "hand-holding"  fee,  paid  by 
the  claimant,  to  deal  with  situations  in  which  there  is 
no  litigation  or    settlement,  but  some  services  rendered. 
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APPENDIX  A 


MASSACHUSETTS  CLAIMANT  TELEPHONE  SURVEY 


In  order  to  obtain  input  from  claimants  regarding  their 
experiences  with  the  Workers'  Compensation  system  and  the 
settlement  process,  a  telephone  survey  was  undertaken.  Six 
hundred  claims  were  randomly  selected  through  the  DIA  computer, 
from  the  population  of  cases  which  had  lump  sum  settlements 
approximately  six  months  ago.     Each  claimant  was  sent  a  letter 
from  the  Advisory  Council  informing  him  or  her  about  the 
possibility  of  contact,  and  providing  a  telephone  number  to  call 
if  the  claimant  had  any  questions  concerning  the  survey.  Efforts 
were  then  made  to  contact  as  many  of  the  600  as  possible. 
Interviews  were  conducted  with  131  claimants.     Most  were 
extremely  cooperative  and  anxious  to  discuss  their  experiences 
with  the  Workers'  Compensation  system. 

The  aggregate  responses  to  each  of  the  questions  asked  are  shown 
in  the  compilation  that  follows.     Small  discrepancies  in  the 
total  number  of  responses  to  some  questions,   as  opposed  to  the 
number  which  would  be  expected,  are  found  for  some  of  the 
questions.     This  is  the  result  of  the  elimination  of  a  very  small 
number  of  responses  which  were  not  clear  or  otherwise  believed 
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not  to  be  reliable.     Not  every  question  was  applicable  to  every 
claimant.     The  percentages  shown  apply  to  the  total  number  of 
responses  to  the  question,  and  not  to  the  total  number  of 
claimants  interviewed. 


001.     Overall,  how  satisfied  were  you  with  the  way  the  Workers' 
Compensation  system  handled  your  injury  -  were  you  very 
satisfied,  somewhat  satisfied,  somewhat  dissatisfied,  or  very 
dissatisfied? 


002.    How  satisfied  were  you  overall  with  the  way  your  employer 
treated  you  after  your  injury  -  were  you  very  satisfied,  somewhat 
satisfied,  somewhat  dissatisfied,  or  very  dissatisfied? 


Very  satisfied 
Somewhat  satisfied 
Somewhat  dissatisfied 
Very  dissatisfied 
Don't  know 
Refused 


38 
60 
22 
11 
0 
0 


29.0 
45.8 
16.8 
8.4 
0.0 
0.0 


Very  satisfied 
Somewhat  satisfied 
Somewhat  dissatisfied 
Very ' dissatisfied 
Don't  know 
Refused 


17 
15 
21 
65 
12 
0 


13  . 1 
11.5 
16.2 
50.0 
9.2 
0.0 
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003.    And  how  satisfied  were  you  overall  with  the  way  the 
Workers'  Compensation  insurance  company  handled  your  claim? 


Very  satisfied  24  18.3 

Somewhat  satisfied  36  27.9 

Somewhat  dissatisfied  24  18.3 

Very  dissatisfied  32  24.4 

My  employer  handled  the  claim  itself  2  1.5 

Don't  know  13  9.9 

Refused  0  0.0 


004.     Did  you  hire  an  attorney  to  help  you  with  your  claim? 


Yes  123  93.9 

No  8  6.1 

Don't  know  0  0.0 

Refused  0  0.0 


Q  5-7  Asked  only  if  answer  to  Q  4  was  YES 


005.     How  soon  after  your  injury  did  you  hire  an  attorney? 


Within  1  week  20  16.4 

Within  1  month  27  22.1 

Within  6  months  52  42.6 

6  months  to  a  year  14  11.5 

1  year  or  more  8  6.6 

Don't  know  1  0.8 

Refused  0  0.0 
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006.     How  satisfied  were  you  with  the  way  your  attorney  handled 
the  claim  -  very  satisfied,  somewhat  satisfied,  somewhat 
dissatisfied,  or  very  dissatisfied? 


Very  satisfied 
Somewhat  satisfied 
Somewhat  dissatisfied 
Very  dissatisfied 
Don't  know 
Refused 


007.     Why  did  you  hire  an  attorney? 


I  wasn't  getting  my  compensation  check 

30 

23. 

4 

I  wasn't  getting  medical  treatment 

3 

2. 

3 

My  medical  bills  weren't  getting  paid 

14 

10. 

9 

I  was  told  my  weekly  benefits  were 

going  to  stop 

13 

10. 

2 

I  was  advised  to  hire  an  attorney 

36 

28. 

1 

I  didn't  understand  the  workers' 

compensation  system 

33 

25. 

8 

Other 

38 

29. 

7 

Don't  know 

2 

1. 

6 

Refused 

0 

0. 

0 

75  61.0 

31  25.2 

11  8.9 

6  4.9 

0  0.0 

0  0.0 


008.  Would  you  recommend  that  everyone  with  a  work-related 
injury  use  an  attorney  or  not? 


Yes  85  64.9 

No  30  22.9 

Don't  know  16  12.2 

Refused  0  0.0 
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009.     Now  I'd  like  to  ask  a  few  questions  about  your  doctor.  Who 
referred  you  to  the  first  doctor  you  saw  at  the  time  of  your 
injury?     For  this  question,  do  not  include  the  emergency 
treatment  you  might  have  received  at  a  hospital  or  minor 
emergency  clinic. 


Went  to  HMO 

9 

6.9 

Saw  family  doctor 

44 

33.8 

Was  referred  by  family  doctor 

2 

1.5 

Employer 

11 

8  .  5 

Family  member 

9 

6.9 

Friend 

8 

6.2 

Union 

0 

0.0 

Insurance  company 

2 

1.5 

Referred  by  Hospital  ER  or  minor 

emergency  clinic 

27 

20.8 

Other 

21 

16.  2 

Don't  know 

4 

3.1 

Refused 

0 

0.0 

010.     Did  you  receive  all  your  treatment  from  the  same  doctor? 


Yes 
No 

Don't  know 
Refused 


48  36.9 

82  63.1 

0  0.0 

0  0.0 


Q  11  asked  only  if  answer  to  Q  10  was  NO 


Oil.     Why  did  you  see  other  doctors: 


Were  you  referred  by  your  treating  doctor? 

Yes  48  58.0 

No  34  42.0 

Don't  know  0  0.0 

Refused  0  0.0 
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Were  you  dissatisfied  with  the  treating  doctor? 

Yes  25  30.9 

No  54  66.7 

Don't  know  0  0.0 

Refused  1  1.2 

Did  the  insurance  company  make  you  change? 

Yes  34  41.3 

No  47  57.3 

Don't  know  0  0.0 

Refused  0  0.0 

Did  your  employer  make  you  change? 

Yes  5  6.2 

No  76  93.8 

Don't  know  0  0.0 

Refused  0  0.0 

Did  your  attorney  have  you  change? 

Yes  13  15.9 

No  69  84.1 

Don't  know  0  0.0 

Refused  0  0.0 

Was  there  some  other  reason? 

Yes  16  19.2 

No  65  79.4 

Don't  know  1  1.2 

Refused  0  0.0 


012.     Overall,  how  satisfied  were  you  with  the  medical  care  you 

received?  Were  you  very  satisfied,  somewhat  satisfied,  somewhat 
dissatisfied,  or  very  dissatisfied? 

Very  satisfied                                                     74  56.5 

Somefwhat  satisfied                                              40  30.5 

Somewhat  Dissatisfied                                         12  9.2 

Very  Dissatisfied                                                  5  3.6 

Don't  know                                                              0  0.0 

Refused                                                                   0  0.0 
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013.  Did  any  members  of  your  household  have  to  go  to  work 
because  you  were  injured? 


Yes  25  19.1 

No  99  75.6 

No  one  else  in  household  7  5.3 

Don't  know  0  0.0 

Refused  0  0.0 


014.     Did  any  members  of  your  household  have  to  give  up  a  job  or 
lose  time  from  work  to  help  you  while  you  were  recovering  from 
your  injury? 


Yes  32  24.4 

No  91  69.5 

No  one  else  in  household  7  5.3 

Don't  know  1  0.9 

Refused  0  0.0 


015.     As  a  result  of  your  injury,  did  you; 


Sell  or  lose  your  home? 

Yes  2  1.6 

No  124  98.4 

Don't  know  0  0.0 

Refused  0  0.0 

Sell  or  lose  your  car? 

Yes  11  8.7 

No  116  91.3 

Don't  know  0  0.0 

Refused  0  0.0 

Move  in  with  relatives? 

Yes  17  13.6 

No  108  86.4 

Don't  know  0  0.0 

Refused  0  0.0 
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Use  your  savings  to  keep  up  your  standard  of  living? 

Yes  108  84.4 

No  20  15.6 

Don't  know  0  0.0 

Refused  0  0.0 

Borrow  money  to  keep  up  your  standard  of  living? 

Yes  75  58.1 

No  53  41.1 

Don't  know  1  0.8 

Refused  0  0.0 


016.  Were  you  fired  or  let  go  from  your  job  because  of  the 
injury? 


Yes 
No 

Don't  know 
Refused 


50  38.5 

70  53.8 

10  7.7 

0  0.0 


017.     As  a  result  of  your  injury,  did  you: 


Lose  any  medical  or  health  insurance? 


Yes 
No 

Don't  know 
Refused 


42  32.6 

76  58.9 

11  8.5 

0  0.0 


Lose  any  retirement  plan? 


Yes 
No 

Don't  know 
Refused 


26  20.2 

86  66.7 

17  13.2 

0  0.0 


Lose  'any  sick  pay? 


Yes 
No 

Don't  know 
Refused 


32  24.6 

83  63.8 

15  11.5 

0  0.0 
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Lose  any  vacation  pay? 

Yes  33  25.4 

No  83  63.8 

Don't  know  14  10.8 

Refused  0  0.0 


018.     How  many  weeks  was  it  from  the  time  of  your  injury  until 


you  first  went  back  to  work? 


No  time  missed  from  work 

0 

0.0 

Less  than  1  week 

1 

0.8 

1-4  weeks 

6 

4  .  7 

1-3  months 

6 

4.7 

3-6  months 

12 

9.4 

6-12  months 

20 

15.  5 

12-24  months 

20 

15.5 

24-36  months 

7 

5.5 

Has  not  returned 

52 

40.  3 

Don't  know 

5 

3.9 

Q  19-27  not  asked  if  answer  to  Q  18  was  HAS  NOT  RETURNED 


019.     Was  this  before  you  settled  your  claim? 


Yes 
No 

Don't  know 
Refused 


33  43.4 

41  53.9 

1  1.3 

0  0.0 


020.     Was  it  for  the  same  employer  you  worked  for  at  the  time  of 


your  injury? 


Yes 
No 

Don't  know 
Refused 


19  25.0 

56  73.7 

0  0.0 

0  0.0 
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021.  Were  your  duties  the  same  as  they  were  at  the  time  of  your 
injury? 


Yes  26  34.2 

No  48  63.2 

Don't  know  1  1.8 

Refused  0  0.0 


022.  Did  you  work  for  more  hours,  the  same  number  of  hours,  or 
fewer  hours  than  at  the  time  of  your  injury? 


More  9  11.8 

Same  39  51.3 

Fewer  25  3  2.9 

Don't  know  2  2.6 

Refused  0  0.0 


02  3.     When  you  returned  to  work,  was  it  at  the  same  rate  of  pay 
as  you  were  making  at  the  time  of  your  injury,  about  the  same,  or 
less? 


More  12  16.0 

Same  28  3  7.3 

Less  32  42.7 

Don't  know  2  2.7 

Refused  0  0.0 


024.     Are  you  still  working  at  this  job? 


Yes 
No  ' 

Don't  know 
Refused 


45  60.8 

28  37.8 

0  0.0 

0  0.0 


Q  25-26  not  asked  if  answer  to  Q  24  was  YES 
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025.     Do  you  have  a  job  for  pay  at  this  time? 


Yes  14  50.0 

No  14  50.0 

Don' t  know  0  0.0 

Refused  0  0.0 


Q  26-27  not  asked  if  answer  to  Q  25  was  NO 


026.     Do  you  consider  this  to  be  a  regular  job? 


Yes  12  70.6 

No  2  11.8 

Don't  know  3  17.6 

Refused  0  0.0 


Q  27  not  asked  if  answer  to  Q  18  was  HAS  NOT  RETURNED 
or  if  the  answer  to  Q  25  was  NO 

027.  At  the  present  time,  is  your  weekly  wage  more  than  you  were 
making  at  the  time  of  your  injury,   about  the  same  or  less? 


More  16  2  5.8 

Same  14  22.6 

Less  31  50.0 

Don't  know  0  0.0 

Refused  0  0.0 


Q  28, asked  if  answer  to  Q  18  was  HAS  NOT  RETURNED 
or  if  the  answer  to  Q  25  was  NO 
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028.     Do  you  consider  yourself  to  be: 


Unemployed,  not  looking  for  work 

3 

4  .  5 

Unemployed,   looking  for  work 

32 

48  .  5 

Retired 

6 

9.1 

Disabled  and  unable  to  work 

16 

24  .  2 

A  student 

3 

4  .  5 

A  homemaker 

3 

4.5 

Something  else 

3 

4.5 

Don't  know 

0 

0.0 

Refused 

0 

0.0 

029.     Did  you  meet  with  a  counselor  from  the  Department  of 
Industrial  Accidents  to  discuss  the  possible  need  for  vocational 
rehabilitation  and  your  right  to  this  type  of  assistance? 


Yes 
No 

Don't  know 
Refused 


63  49.1 

58  44.3 

10  7.6 

0  0.0 


030.  Did  you  require  some  type  of  assistance,  such  as  job 
placement  or  training,   in  order  to  return  to  work? 


Yes 
No 

Don't  know 
Refused 


23  17.7 

101  77.7 

6  4.6 

0  0.0 
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031.     Excluding  the  initial  meeting  with  a  Department  of 
Industrial  Accidents  counselor,  did  you  receive  any  vocational 
rehabilitation  services  before  you  settled  your  claim,   such  as: 


Vocational  counseling 

6 

4.5 

Job  placement  assistance 

5 

3.8 

Work  hardening 

2 

1.5 

Retraining 

3 

2.3 

Development  of  a  rehabilitation  program 

5 

3.8 

Other 

1 

0.8 

None 

111 

84  . 1 

Don't  know 

4 

3  .  0 

Refused 

.  1 

0.8 

032.     Excluding  the  initial  meeting  with  a  Department  of 
Industrial  Accidents  counselor,  did  you  receive  any  vocational 
rehabilitation  services  after  you  settled  your  claim,  such  as: 


Vocational  counseling 

3 

2  .  3 

Job  placement  assistance 

2 

1.5 

Work  hardening 

0 

0.0 

Retraining 

2 

1.5 

Development  of  a  rehabilitation  program 

0 

0.0 

Other 

0 

0.0 

None 

118 

0.0 

Don't  know 

4 

3.0 

Refused 

0 

0.0 
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033.     Did  you  refuse  or  interrupt  vocational  rehabilitation 
services  because  you  were  told  or  you  believed  any  of  the 
following  to  be  true: 


Your  settlement  would  be  reduced 

1 

0. 

8 

You  had  to  choose  between  rehabilitation  and 

a  lump  sum  settlement 

2 

1. 

5 

You  had  to  say  that  you  had  a  job  in  order 

to  get  a  settlement  approved 

4 

3  . 

0 

You  wanted  retraining,  rehabilitation  would 

only 

return  you  to  work  without  retraining 

4 

3. 

0 

Other 

17 

12  . 

9 

Did  not  refuse  or  interrupt  services 

85 

65. 

2 

Don't  know 

14 

10. 

6 

Refused 

0 

0. 

0 

034.  Do  you  have  any  restrictions  limiting  your  work  because 
this  injury? 


Yes  91  7  0.5 

No  36  27.9 

Don ' t  know  2  1.6 

Refused  0  0.0 


035.     Did  you  receive  any  types  of  government  support  such  as 
unemployment,  Medicare,  or  food  stamps  while  you  were  disabled 


Yes  15  11.9 

No  116  88.5 

Don't  know  0  0.0 

Refused  0  0.0 


Q  36-37  asked  only  if  answer  to  Q  35  was  YES 
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036.     What  types  of  support  did  you  receive? 


AFDC  1  6.7 

Unemployment  compensation  5  33.3 

Medicare  2  13.3 

Medicaid  2  13.3 

Food  stamps  4  2  6.7 

Housing  allowance  0  0.0 

Other  (specify)  2  13.3 

Don't  know  0  0.0 

Refused  4  2  6.7 


037.  Did  you  receive  any  of  those  benefits  within  two  years 
before  you  were  disabled? 


Yes  3  13.6 

No  19  86.4 

Don't  know  0  0.0 

Refused  0  0.0 


038.  Have  you  received  any  type  of  government  support  since 
returned  to  work  after  your  injury? 


Yes  12  9.4 

No  90  70.3 

Have  not  returned  to  work  24  18.8 

Don't  know  0  0.0 

Refused  0  0.0 


Q  39  asked  only  if  answer  to  Q  38  was  YES 
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039.  What  types  of  support  did  you  receive  after  you  returned  to 
work? 


AFDC  1  8.3 

Unemployment  compensation  7  58.3 

Medicare  1  8.3 

Medicaid  1  8.3 

Food  stamps  1  9.3 

Housing  allowance  0  0.0 

Other  (specify)  0  o.O 

Don't  know  1  8.3 

Refused  0  0.0 


040.  Did  your  employer  at  the  time  of  your  injury  pay  you  any 
wages  while  you  were  not  working? 


Yes  14  10.7 

No  116  88.5 

Don't  know  1  0.8 

Refused  0  0.0 


041.  Did  you  meet  with  a  lump  sum  counselor  from  the  Department 
of  Industrial  Accidents  who  discussed  your  settlement  with  you? 


Yes  109  83.2 

No  17  13.0 

Don't  know  5  3.8 

Refused  0  0.0 


Q  42-43  asked  only  if  answer  to  Q  41  was  YES 
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042.     Did  the  meeting  provide  you  with  information  about  your 
claim  or  about  the  settlement  that  you  had  not  received 
elsewhere? 


Yes 
No 

Don't  know 
Refused 


38  33.9 

67  59.8 

7  6.3 

0  0.0 


043.     Was  this  meeting: 


Very  helpful  17  15.3 

Somewhat  helpful      '  40  45.0 

Not  very  helpful  25  22.5 

Not  helpful  at  all  14  12.6 

Don't  know  3  2.7 

Refused  0  0.0 


044.     Why  did  you  decide  to  settle  your  claim? 


I  needed  the  money  41  31.1 

I  was  able  to  get  more  money  this  way  16  12.1 

I  wanted  to  put  an  end  to  the  case  76  57.6 

I  was  told  that  I  had  to  settle  36  27.3 

Other  22  16.7 

Don't  know  2  1.5 

Refused  0  0.0 
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INTRODUCTION 

This  report  was  prepared  by  an  interdisciplinary  team 
consisting  of  John  Lewis,  an  independent  consultant,  and 
Milliman  &  Robertson  (M&R) ,  an  independent  actuarial 
consulting  firm.     Due  to  the  length  of  the  report,  we  have 
divided  it  into  three  volumes. 

M&R  prepared  the  report  that  you  are  now  reading  (Volume 
III) ,  which  discusses  the  following  issues: 

Section  IX       -     RESEARCH  AND  ANALYSIS  OF  YEARLY  CLAIM 

FILINGS 

Section     X       -     DISTRIBUTION  OF  PREMIUM  AND  BENEFIT 

DOLLARS  MASSACHUSETTS  VS  OTHER  STATES 
Section  XI       -     OTHER  AREAS  OF  ANALYSIS 

John  Lewis  prepared  the  report  that  appears  in  Volume  II  and 
analyses  the  following  issues; 


Section 
Section 
Section 


VI 

VII  - 

VIII  - 


ASSESSMENT  OF  CONCILIATION  PROCEDURES 
THE  LUMP  SUM  PROCESS 

ASSESSMENT  OF  ATTORNEY  FEE  STRUCTURE 
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Volume  I  contains  the  following  Sections: 

Section  I       -  BACKGROUND 

Section  II     -  SCOPE  OF  PROJECT 

Section  III  -  FINDINGS  AND  RECOMMENDATIONS 

Section  IV     -  SOURCES  OF  DATA  AND  INFORMATION 

Section  V      -  REPORT  LIMITATIONS 

Each  Volume  contains  a  brief  introduction  and  a  table  of 
contents  section.     Although  we  have  divided  the  report  into 
three  volumes,  we  would  emphasize  that  Volume  I  which 
includes  the  Background,  Scope  of  Project,  Sources  of  Data 
and  Information  and  Report  Limitations  sections  should  be 
read  in  conjunction  with  and  be  considered  an  integral  part 
of  Volumes  II  and  III. 
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SECTION  IX  -  RESEARCH  AND  ANALYSIS  OF  YEARLY  CLAIM  FILINGS 

The  charge  underlying  this  topic  as  stated  in  the  scope 
section  of  this  report  (Volume  I,  Section  II)  directs  us  to 
research  claim  filings  and  determine: 

1.  if  claims  filings  are  increasing  or  decreasing, 

2.  the  causes  of  increases  or  decreases  in  filings, 

3.  the  impact  on  system  delays,  and 

4 .  systemic  factors  which  tend  to  encourage  or 

discourage  the  filing  of  claims. 

To  research  and  analyze  these  charges,  we  contacted  the 
Advisory  Council  and  the  Department  of  Industrial  Accident 
to  determine  the  type  of  information  that  would  be  available 
for  our  study.     The  data  made  available  to  us  through  the 
Advisory  Council  essentially  consisted  of  the  following 
information: 

1.    The  Number  of  Claims  and  Requests  for 
Discontinuances  (Claim/Discs) 
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2.     The  Number  of  Referrals  to  Conciliation. 
(Referrals) 

Both  of  these  statistics  are  available  starting  with  January 
1987. 

This  information  was  useful  in  answering  the  questions  as  to 
whether  claim  filings  were  increasing  or  decreasing. 
However,   it  provided  little  insight  into  the  other  issues 
raised  by  the  Advisory  Council. 

In  order  to  respond  to  the  other  research  charges,  we  would 
have  required  comparative  historical  data  and  information 
from  January  1985  to  date.     We  needed  information  as  to  how 
the  system  operated  under  the  old  law  in  order  to  compare 
with  changes  under  the  new  law.     Although  the  DIA  currently 
maintains  information  of  value,  the  problem  is  that  the  pre- 
law change  information  is  lacking.     The  following  additional 
data  or  information  would  have  been  of  value  on  a 
comparative  basis  for  pre  and  post  law  change: 

1.     Distribution  of  the  number  of  claims  filed  by 
claimant  by  date  of  injury.     This  information  would 
allow  us  to  assess  how  many  injured  workers  are  filing 
multiple  claims  and  whether  this  pattern  has  changed  in 
the  recent  past. 
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2.  A  distribution  of  claim  filings  based  on  source  of 
request  that  is,   injured  worker  or  insurer  request  for 
adjudication.     For  example,  are  both  types  of  filings 
increasing  at  the  same  level  or  are  injured  worker 
filings  increasing  faster  due  to  the  awareness  factor. 

3.  A  distribution  of  lump  sums  by  time  period  by  size 
in  order  to  determine  the  impact  of  small  lump  sum 
cases  on  the  system. 

4 .  As  respects  the  impact  of  the  changes  in  the 
attorney  fee  structure,  the  following  data  and 
information  would  be  of  interest: 

a.  a  distribution  of  size  of  case  with  or  without 
attorney  representation  before  and  after  the 
change  in  fee  structure, 

b.  data  as  to  the  percent  of  cases  won  with  or 
without  attorney  representation  before  and  after 
the  law  change. 

5.  Data  and  information  such  as  employment  status  at 
time  of  filing,  the  time  lag  from  date  of  injury  to 
date  of  filing,  type  of  industry,  age  of  claimant, 
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claimant  attorney  involved,  medical  practitioner 
involved,  etc.  would  also  provide  important  insight. 

While  most  of  the  information  noted  above  is  retrievable 
from  the  DIA  data  base  for  submissions  dated  after  6/21/88, 
information  for  prior  periods,   including  prior  to  the  law 
change,  is  not  readily  available. 

In  the  following  section,  we  review  the  available  DIA  data 
and  based  on  information  provided  by  John  Lewis,  attempt  to 
give  some  insight  as  to  the  underlying  causes  for  increase 
or  decreases  as  well  as  the  impact  on  delays  within  the 
system.     In  addition,  we  comment  on  systemic  factors  which 
encourage  or  discourage  the  filing  of  claims.     However,  we 
must  caution  that  our  comments  were  not  developed  from  a 
statistical  analysis  of  underlying  data  but  from  discussions 
with  John  Lewis  as  well  as  other  parties  to  the  system. 

Analysis  of  Yearly  Claim  Filings  -  DIA  Data 

Claims  are  considered  to  be  requests  for  adjudication.  They 
can  be  filed  by  either  the  claimant  or  the  insurer. 

As  mentioned,  the  DIA  keeps  track  of  two  statistics  relating 
to  claims  on  a  weekly  basis.     These  are: 
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1.  The  number  of  claims  and  requests  for 

discontinuances.  (Claim/Discs) 

2.  The  number  of  referrals  to  conciliation. 

(Referrals) 

The  DIA  monitors  these  statistics  by  month  and  will  adjust 
the  monthly  statistic  to  reflect  the  number  of  weeks  in  the 
month.     This  adjustment  will  compensate  for  the  number  of 
processing  days  in  the  month. 

Graphs  of  these  statistics  appear  in  Exhibits  1-4,  while  the 
underlying  data  appears  in  Exhibit  5.     Exhibits  1  and  2 
display  the  number  of  Claims/Discs  by  month  and  the  number 
of  referrals  by  month.     We  have  been  informed  that  a  greater 
reliance  should  be  placed  on  the  Referral  statistics  as  the 
Claims/Discs  statistics  may  be  distorted  by  the  inclusion  of 
invalid  or  otherwise  improper  claims.     However,  since  the 
underlying  trends  were  similar  in  both  statistics,  we 
utilized  both  in  our  analysis.     Pertinent  comments  based  on 
our  review  of  these  exhibits  follow. 

1.     The  Claims/Discs  Exhibits  1  and  3  clearly  indicate 
an  increased  level  of  claim  filings.     The  June  1988  low 
point  on  Exhibit  1  is  an  aberration  in  the  data. 
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2.  The  Referrals  by  month/week  (Exhibit  4)   indicate  a 
rapid  acceleration  from  June  1988  through  April  1989. 
After  April  1989  the  level  per  month  fluctuates,  but 
does  not  seem  to  be  rising.     The  final  month  (May  1990) 
indicates  the  highest  level  per  month,  so  far,  but  it 
is  not  clear  at  this  point  whether  this  is  just  a 
statistical  fluctuation  or  the  start  of  a  new  upward 
movement . 

3.  In  Exhibit  6,  we  have  graphed  all  of  the  years 
together  for  Referrals  by  month/week.     This  was  done  in 
an  attempt  to  measure  seasonality.     There  appears  to  be 
a  seasonal  influence  on  the  number  of  claim  filings, 
since  some  of  the  years  seem  to  show  similar  patterns 
of  increases  and  decreases  from  month  to  month. 

Based  on  our  review  of  the  data,   it  is  clear  that  there  is 
an  increase  in  claim  filings  since  the  middle  of  1988. 

Possible  Reasons  for  the  Increase  in  Claim  Filings 

As  mentioned,  we  were  unable  to  obtain  statistical  data  to 
identify  and  analyze  underlying  causes  for  the  increase  in 
claim  filings.     Based  on  our  discussions  with  John  Lewis,  we 
identified  the  following  possible  reasons: 
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1.  In  of  April,   1988  there  was  a  change  in  the 
attorney  fee  structure.     This  may  have  contributed  to 
the  acceleration  in  Claims/Discs  and  Referrals  in  that 
attorneys  may  be: 

a.  more  willing  to  assist  with  smaller  valued 
cases,  and 

b.  less  inclined  to  deal  with  issues  informally 
without  a  claim. 

2.  Our  economic  analysis  indicates  that  the  economy 
began  a  downturn  in  1988.     (See  Section  XI.)     This  may 
also  have  an  impact  on  claim  filing  levels  in  that 
injured  workers,  employers  and  insurers  may  view  the 
workers'  compensation  system  differently  in  an  economic 
downturn.     For  example,  injured  workers  may  be  more  apt 
to  file  a  claim  when  faced  with  a  plant  closing. 
Employers,   in  turn,  may  be  hard  pressed  to  offer 
alternative  employment  when  the  economy  is  in  a  slump. 
Finally,   insurers  may  feel  that  unsupported  request  for 
benefits  are  being  filed  due  to  the  economic 
conditions. 
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3.  Several  changes  in  the  Massachusetts  Workers' 
Compensation  Law  since  1985  may  also  have  contributed 
to  the  higher  level  of  claims.     These  include: 

a.  There  is  now  an  affirmative  duty  for  the 
Department  of  Industrial  Accident  to  contact  the 
injured  worker  and  to  provide  information  as  to 
their  rights.     If  injured  workers  in  the  past  were 
not  filing  because  of  misinformation  as  to  their 
rights,  the  increase  in  claim  filings  due  to  the 
greater  awareness  should  be  an  expected  result  of 
the  new  law. 

b.  Changes  in  the  Conciliation  procedure  under 
the  current  law  set  up  a  procedure  which 
determines  what  course  of  action  will  be  taken 
once  a  claim  gets  filed.     Conciliation  activity  is 
more  timely  under  the  new  law  and  as  a  result, 
claimants  may  be  more  inclined  to  use  the  system. 

4.  Several  changes  in  attitudes  since  1985  may  also 
have  contributed  to  the  higher  level  of  claims.  These 
include : 

a.    Attorney  advertising  has  become  more 
prevalent. 
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b.  With  the  rising  litigiousness  of  society  in 
general  and  in  Workers'  Compensation  in  particular 
in  many  states,  it  would  seem  inevitable  that 
claims  would  increase  in  such  a  situation. 

c.  As  noted  in  Volume  II,  the  prevalence  of  lump 
sum  settlements  may  cause  an  increase  in  the 
frequency  of  small  claims. 

5.     In  Volume  II,  the  research  on  attorney  fees 
indicated  that  there  may  be  a  small  number  of  attorneys 
abusing  the  system.     As  noted  above,  we  do  not  have  the 
data  available  to  analyze  claim  filings  by  attorney  or 
law  firm,  so  we  cannot  determine  if  a  small  number  of 
attorneys  are  causing  the  overall  movements  in  claim 
filings.     However,  abuse  of  the  system  would  imply  the 
filing  of  more  claims  than  necessary. 

Increases  in  Claim  Filings.  Systemic  Factors  and  System 
Delays 


The  reasons  cited  above  regarding  the  increase  in  claim 
levels  are  also  reasons  that  could  add  to  system  delays.  A 
review  of  Volume  II  indicates  some  of  the  complexities  of 
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the  system.     It  is  not  clear  whether  the  delays  inherent  in 
the  Massachusetts  system  are  the  result  of  the  large  numbers 
of  claims  filed  or  whether  the  opposite  is  true,   namely  that 
large  numbers  of  claims  are  filed  because  the  system  is  so 
subject  to  delay  that  all  potential  issues  have  to  be  put 
into  the  system,   in  order  to  get  all  potential  issues 
resolved  in  as  short  a  time  span  as  possible.     There  is 
general  agreement  that  the  system  is  not  being  used  as 
efficiently  as  possible  and  that  the  system  is  not  being 
used  in  accordance  with  the  intentions  underlying  the  1985 
legislation. 

Possible  reasons  for  system  delays  include: 

a.  Insufficient  staff  resources  to  handle  anticipated 
case  loads. 

b.  Inefficient  use  of  time  required  to  resolve 
disputes  by  whatever  mechanism  is  chosen. 

c.  Failure  of  litigants  to  prepare  properly  and  to  co- 
operate with  system  needs. 

Clearly  for  every  claim  filed,  the  issue  underlying  the 
claim  must  be  resolved  either  through  conciliation,  benefit 
award,  benefit  denial,  withdrawal  or  other  means. 
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Obviously,  this  requires  system  resources.     If  we  assume 
that  the  current  staff  resources  are  working  to  full 
capacity,  any  increase  in  claim  filing  without  an  increase 
in  staff  will  result  in  more  delays.     Based  on  information 
provided  by  the  Advisory  Council,  total  staff  positions  at 
the  DIA  have  increased  every  year  since  1985.     However,  the 
number  of  Administrative  Judges  (formerly  called 
Commissioners  under  the  old  law)  have  not  increased  since 
1988. 

It  is  beyond  the  scope  of  this  study  to  perform  a  manpower 
and  staffing  effectiveness  evaluation. 

Findings 

Our  findings  are  summarized  below: 

1.  DIA  data  on  Claim/Discs  and  Referrals  available 
since  1987  clearly  indicates  that  the  level  of  claims 
reported  has  increased  substantially,  with  a  large 
upward  movement  taking  place  in  the  middle  of  1988. 

2.  Statistical  data  was  not  available  to  specifically 
identify  causes  for  the  increasing  frequency  in  1988, 
but  possible  items  that  may  have  influenced  the  level 
of  claims  include: 
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a.     the  change  in  attorney  fee  structure  in  1988, 


b.  a  downturn  in  the  economy  in  1988, 

c.  changes  in  attitudes  of  injured  workers, 
attorneys,  and  other  parties  to  the  system. 


3.     Although  data  was  not  available  to  measure  the 
level  of  claims  under  the  new  law  as  compared  to  the 
old  law,  the  overall  level  of  claim  activity  is  higher 
under  the  new  law  than  under  the  old  law.  Possible 
causes  for  this  include: 

a.  Attorney  advertising  is  more  prevalent. 

b.  Injured  workers  are  more  aware  of  their 
rights . 


c.  The  prevalence  of  lump  sums  may  lead  to  an 
increase  in  the  frequency  of  small  claims. 


4 .     There  does  appear  to  be  a  potential  seasonal 
influence  on  the  number  of  claim  filings.     For  example, 
1987  and  1989  show  similar  monthly  movements  from 
January  through  July,  but  then  they  diverge.  In 
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addition,   1988  and  1989  show  similar  changes  through 
approximately  10  months.     In  summary,  the  seasonal 
effect  seems  to  generally  show  a  decrease  in  June  which 
typically  follows  a  surge  in  May.     August  showed  an 
increase  in  two  out  of  the  three  years  where  data  was 
available,  while  all  three  years  showed  a  drop  in 
September. 

Recommendations 

We  are  including  the  following  recommendations  because  the 
lack  of  sufficient  statistical  information  impeded  our 
ability  to  respond  fully  to  the  charges  outlined  in  the 
scope  of  the  project.     However,  we  recognize  that  historical 
pre-law  change  data  and  information  is  not  readily 
available.     In  addition,  most  information  received  prior  to 
a  system  change  in  June,   1988  is  not  computerized.  To 
develop  comparative  information,  the  Advisory  Council  may 
wish  to  consider  the  use  of  surveys,  or  samples  or  whether 
the  construction  of  claim  information  from  old  files  is 
warranted.     The  type  of  data  and  information  that  would  be 
useful  would  include: 
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1.  Historical  data  on  the  number  of  multiple 
claim  injuries  and  how  that  changes  through  time. 

2.  Historical  data  on  the  distribution  of  claim 
filings  based  on  source  of  the  request  for 
adjudication  and  how  that  changes  through  time. 

3.  A  distribution  of  lump  sums  by  time  period  by 
size  in  order  to  determine  the  impact  of  small 
lump  sum  cases  on  the  system. 

4.  A  distribution  of  Claim  filings  by  employment 
status  at  time  of  filing. 

5.  A  distribution  of  size  of  case  with  or  without 
attorney  representation  before  and  after  the 
change  in  fee  structure.     This  should  be  done  for 
lump  sum  cases  (where  claim  size  information  is 
available.)     However,   for  non-lump  sum  cases,  the 
DIA  may  need  to  supplement  their  information  with 
insurer  cost  statistics. 

6.  Data  as  to  the  percent  of  cases  won  with  or 
without  attorney  representation  before  and  after 
the  law, 
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In  addition,  several  changes  to  the  nature  of  the  data 
actually  reported  may  improve  future  research  efforts. 
These  include: 

1)     Provide  more  standards  and  more  specific 
instructions  to  conciliators  so  they  can  report  on  what 
questions  were  actually  at  issue  in  the  conciliation, 
the  dollar  impact,  and  what  was  obtained  through  the 
conciliation  effort. 


2)    In  lump  sum  settlement  papers,  provide  information 
on  what  was  obtained  through  the  efforts  of  the 
claimant's  attorney. 
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SECTION  X  -  DISTRIBUTION  OF  PREMIUM  AND  BENEFIT  DOLLARS 
MASSACHUSETTS  VS  OTHER  STATES 

Background 

The  research  charge  under  this  section  was  to  identify  how 
the  premium  dollar  is  ultimately  distributed  in 
Massachusetts  and  how  this  distribution  compares  to  other 
states . 

To  accomplish  this  objective,  we  identified  a  group  of 
states  for  comparison  purposes  and  attempted  to  obtain  data 
and  information  from  the  following  sources: 

1.  Massachusetts  Department  of  Industrial  Accidents, 

2.  The  Workers'  Compensation  Rating  and  Inspection 

Bureau  of  Massachusetts, 

3.  The  National  Council  on  Compensation  Insurance, 

4.  Several  major  Workers'  Compensation  insurance 

companies . 
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To  respond  adequately  to  the  charge,  the  type  of  information 
we  were  looking  for  as  respects  Massachusetts  and  the  other 
states  consisted  of: 

1.  The  total  Workers'  Compensation  premium  dollars  in 
each  state  for  the  latest  three  years  available. 

2.  A  breakdown  of  the  expenses  associated  with  the 
Workers'  Compensation  premiums  in  item  1.  The 
breakdown  to  the  extent  possible  would  follow  the 
standard  expense  categories  as  set  forth  in  the 
Insurance  Expense  Exhibit,  which  is  a  statutory 
statement  that  is  filed  on  a  countrywide  basis  by 
insurance  companies. 

3.  The  loss  dollars  paid  to  or  on  behalf  of  claimants. 
A  split  between  lost  time  payments  and  medical  expense 
payment  would  also  be  informative. 

4.  The  loss  dollars  reserved  for  future  payments  to  or 
on  behalf  of  claimants. 

5.  Amounts  paid  to  claimants'  attorneys.     The  amounts 
paid  and  reserved  for  company  claim  handling  expenses 
would  be  included  in  one  of  the  categories  (Loss 
Adjustment  Expenses)   in  item  2  above. 
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6.     Dividends  to  policyholders. 

As  the  study  progressed,   it  became  clear  to  us  that  the  data 
available  to  answer  the  charge  was  lacking  in  all  states 
including  Massachusetts.     While  Massachusetts  does  collect 
some  of  the  necessary  data  to  analyze  the  question,   it  is 
distributed  among  several  distinct  and  incompatible  data 
sources,  specifically,   insurers  and  the  DIA. 

A  discussion  of  the  components  of  the  premium  dollar  which 
we  believe  would  be  of  interest  to  the  Advisory  Council 
follows : 

a.  Overhead  Expenses  -  Company's  overhead  expenses  are 
maintained  on  a  countrywide  basis  and  are  allocated  by 
formula  to  state  (the  formula  can  differ  by  company) 
and  reported  to  statistical  organizations  such  as  the 
Workers'  Compensation  Rating  and  Inspection  Bureau  of 
Massachusetts  (WCRB)  under  special  statistical  calls. 
By  overhead  expenses,  we  mean  the  general  expenses  of 
the  company  and  not  expenses  such  as  commissions, 
taxes,  and  claim  expenses. 

b.  Commission  Expenses  -  Companies  normally  have 
commission  figures  by  state  since  agents  are  paid  on  a 
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percentage  of  premium  basis  and  premiums  by  state  are 
available. 

c.  Taxes  -  Insurance  companies  pay  several  different 
kinds  of  taxes.     Premium  taxes  are  paid  as  a  percentage 
of  premium  written  and  are  available  on  a  state 
specific  basis.     Insurers  also  pay  miscellaneous 
licenses  and  fees  which  are  also  available  on  a  state 
specific  basis.     Income  taxes  are  not  available  on  an 
individual  state  basis. 

d.  Loss  Adjustment  Expenses  -  Insurance  companies 
categorize  loss  adjustment  expenses  into  two 
classifications,  allocated  loss  adjustment  expense  and 
unallocated  loss  adjustment  expense.     Allocated  loss 
adjustment  expenses  refer  to  loss  expenses  that  are 
directly  traceable  to  an  individual  claim  file. 
Unallocated  expenses  normally  cover  the  operations  of 
the  claim  department.     There  may  be  some  differences  in 
the  definition  of  allocated  and  unallocated  expense 
between  insurance  companies.     Allocated  expenses  can  be 
assigned  to  a  specific  state.     Unallocated  is  assigned 
to  line  of  business  and  state  on  a  formula  basis,  and 
again,  the  formulas  can  vary  from  company  to  company. 
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e.  Loss  Dollars  Paid  -  Loss  information  is  state 
specific.     Insurers  keep  track  of  their  losses  split 
between  medical  and  indemnity,  but  generally  do  not 
separately  identify  the  amounts  paid  to  claimant 
attorneys,  amounts  spent  for  rehabilitation,  etc. 
These  items  will  be  combined  with  the  indemnity  and/ or 
medical  amounts  and  most  insurers  cannot  segregate  them 
out.    This  is  the  principle  impediment  to  obtaining 
claimant  attorney  information  on  a  multi-state  basis. 

f .  Loss  Dollars  Reserved  -  Again,  insurers  keep  track 
of  two  main  categories  of  loss  reserves:  case  reserves, 
and  Incurred  But  Not  Reported  (IBNR)  reserves.  Case 
reserves  are  loss  reserves  attributable  to  individual 
claim  files  and  are  maintained  on  a  state  specific 
basis.     IBNR  reserves  are  bulk  type  reserves,  are  not 
state  specific,  and  are  therefore  allocated  to  state 
based  on  formula.     The  IBNR  reserve  is  required  to 
cover  the  possibility  that  case  reserves  are  inadequate 
or  that  new  claims  will  be  reported. 

g.  Policyholder  Dividends  -  Policyholder  dividend 
information  is  available  on  a  state  basis.  However, 
the  actual  dividends  reported  in  a  given  year  will 
represent  dividend  payments  and  reserves  for  several 
prior  years.     In  addition,  the  dividend  formula  will 
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vary  with  losses  or  premiums.     The  implication  is  that 
the  dividends  in  a  given  state  reflect  the  market 
condition  of  the  prior  years  in  the  state. 

The  key  issue  in  comparing  how  the  premium  dollar  is 
distributed  to  the  above  items  is  finding  a  way  to  deal  with 
all  of  the  data  questions  in  conducting  a  comparison. 

Based  on  this  data  situation,  we  decided  to  analyze  the 
limited  amount  of  information  that  we  had  available.  In 
addition,  we  will  make  some  recommendations  as  to  what 
information  should  be  considered  for  capturing  so  it  will  be 
available  for  future  studies. 

Our  approach  involved  the  following  analysis: 

1.     Based  on  1988  Massachusetts  data,  we  developed  a 
breakdown  of  the  Massachusetts  Premium  Dollar  into  the 
following  category: 

a.  Benefits  Paid  to  Claimants 

(Including  Claimants  Attorneys  Fees) 

b.  Reserves  Associated  with  Item  a 

c.  Loss  Adjustment  Expense 

d.  General  Expense 

e.  Acquisition  Expense 
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f.  Taxes 

g.  Dividends  to  Policyholders 

This  distribution  is  set  forth  in  Exhibit  7. 

2.  Based  on  1989  data  reported  to  the  DIA,  we  present 
an  analysis  of  Massachusetts  claimant  attorney  fee 
costs  on  Exhibit  8.     For  1988,  claimant  attorney  fee 
charges  are  included  in  Line  2,  Benefits  to  Claimants 
on  Exhibit  7. 

3.  Where  comparable  state  information  was  available, 
we  developed  a  comparison  of  losses,  total  expenses  and 
policyholders  dividends.     States  included  in  the 
comparison  were:  Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island  and  Vermont.     This  comparison  is  displayed 
as  Exhibit  11. 

4.  Where  comparable  state  information  was  available, 
we  developed  a  further  breakdown  of  the  benefits 
portion  of  the  premium  dollar  into  the  following 
categories: 

a.  Fatal  -  Indemnity  Benefits 

b.  Permanent  Total  -  Indemnity  Benefits 

c.  Permanent  Partial  -  Indemnity  Benefits 

d.  Temporary  Total  -  Indemnity  Benefits 
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e.     Medical  (Includes  the  medical  costs  of  all 
claims  including  Medical  only) 

States  compared  include  California,  Connecticut,  Maine, 
Massachusetts,  New  York,  Pennsylvania,  New  Hampshire, 
Rhode  Island,  and  Vermont.     These  comparisons  are  set 
forth  in  Exhibits  12-15. 

A  brief  description  of  our  analysis  follows: 
Massachusetts  Distribution  of  Premiums 

The  overall  Massachusetts  statewide  premium,  paid  loss,  loss 
reserve,  and  dividend  statistics  are  based  on  data  obtained 
from  Best's  Executive  data  service,  which  compiles  the 
aggregate  statistics  from  all  insurers  writing  Workers' 
Compensation  in  the  state.     The  information  on  expenses  was 
derived  from  1988  expense  ratios  that  appeared  in  the  WCRB's 
latest  rate  filing.     (See  Exhibit  7) 

Our  analysis  of  the  cost  of  claimant  attorney  fees  involved 
a  review  of  data  from  DIA.     We  also  discussed  the  issue  with 
various  insurance  companies.     The  DIA  compiles  Attorney  Fee 
data  based  on  information  reported  to  it.     The  report  for 
1989  (See  Exhibit  8)   indicates  approximately  $1.2  million 
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paid  for  Calendar  Year  1989,  based  on  "Pay  Forms"  filed  by 
insurers  and  self-insurers  and  $63.6  million  based  on  lump 
sums,  conferences,  hearings,  and  board  decisions.  This 
means  that  approximately  $65  million  was  reported  to  DIA  in 
1989. 

There  are  a  several  factors  that  impacted  on  the  au&ount  of 
claimant  attorney  fee  dollars  reported  to  DIA. 

a.  Some  of  the  information  is  based  on  Pav  Forms. 
Insurers  are  required  to  file  these  forms  is  all  cases. 
However,  there  are  no  penalties  imposed  for  non- 
compliance.    Therefore,  there  is  an  underreporting  of 
attorney  payment  data,  the  extent  of  which  is  unknown. 

b.  Attorneys  are  paid  when  the  case  or  subsidiary 
issues  in  the  case  are  resolved.     This  could  take  a 
number  of  years  and  therefore  the  1989  payments  may 
relate  to  injuries  that  occurred  in  many  different 
years,   including  prior  to  1985. 

c.  There  was  a  concerted  effort  in  1989  to  reduce  the 
backlog  of  cases.     This  should  have  accelerated 
payments  to  attorneys  beyond  their  normal  levels. 
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Most  insurance  companies  do  not  routinely  collect  for 
themselves  or  report  to  their  rating  and  statistical 
bureaus,  the  amounts  of  payments  to  claimant  attorneys. 
However,   in  a  number  of  states  including  Massachusetts 
(approximately  17) ,  the  insurance  industry  collects  extra 
data  on  a  sampling  basis  for  individual  lost  time  cases. 
This  supplemental  data  base  is  known  as  the  Detailed  Claim 
Information  Call   (DCI) .     Currently,  the  DCI  asks  insurers  to 
report  both  "Claimant's  Attorney  Fee  in  Addition  to  Award" 
and  "Claimant's  Attorney  Fee  Included  In  Award."  In 
addition  information  is  also  gathered  to  help  measure  the 
percentage  of  cases  with  attorney  legal  representation. 

However,  no  information  relating  to  the  amounts  of  attorneys 
fees  has  been  published,  presumably  due  to  either 
instability  of  the  data,   lack  of  data  actually  reported,  and 
questions  regarding  data  quality. 

In  1987,  the  NCCI  published  a  book  (Workers'  Compensation 
Characteristics)  that  contains  information  relating  to  the 
presence  of  attorneys  on  lost  time  cases.      (See  Exhibit  11.) 
This  shows  that  Massachusetts  was  reported  as  having  10.3% 
of  lost  time  cases  with  attorney  representation.     This  was 
5th  highest  out  of  17  states  and  compared  to  a  17  state 
average  of  7.8%.     This  Massachusetts  experience  was  almost 
entirely  based  on  old  law  data. 


VOLUME  III  -  MILLIMXN  'i  ROBERTSON,   INC.  -30- 
Massachusetts  Workers'  Compensation  Advisory  Council 
Report  on  Friction  Costs  June  29,  1990 


Massachusetts  vs  Other  States 


The  National  Council  on  Compensation  Insurance  (NCCI) 
publishes  an  Annual  Statistical  Bulletin  which  contains  data 
for  many  states  around  the  country.     We  attempted  to  obtain 
data  for  the  following  9  states: 


California  Massachusetts  Pennsylvania 

Connecticut  New  Hampshire  Rhode  Island 

Maine  New  York  Vermont 


However,  with  the  exception  of  Maine,  New  Hampshire,  Rhode 
Island  and  Vermont,  the  NCCI  Statistical  Bulletin  did  not 
provide  sufficient  financial  data  for  comparison  purposes. 
Therefore,   for  these  four  states  and  Massachusetts,  we  have 
developed  on  Exhibit  11  a  comparison  of  Losses,  Expenses  and 
Policyholders  Dividends  based  on  the  available  data.  On 
Exhibits  12-15,  we  present  a  further  breakdown  of  the 
benefit  portion  of  the  premium  dollar  for  the  nine  states. 


The  injury  categories  that  are  analyzed  in  Exhibits  12-15 
are  based  on  the  way  Workers'  Compensation  rating  and 
statistical  organizations  around  the  country  (such  as  the 
WCRB)  record  their  data.     That  is,  not  all  states  have  an 
exact  Permanent  Partial  Benefit.     This  category  can  include 
impairment  benefits,  wage  loss  benefits,  scheduled  benefits, 
or  other  categories  depending  on  the  state.     For  example. 
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Massachusetts  does  not  have  a  true  Permanent  Partial 
Benefit.     However,   insurers  record  Section  3  5  Partial 
Incapacity  Benefits  as  Permanent  Partial.     The  data  is 
derived  from  "Unit  Statistical  Data"  that  is  reported  to 
various  rating  bureaus  around  the  country.     Most  states 
report  data  to  the  NCCI.     The  NCCI  edits  their  unit 
statistical  daua  and  converts  some  claims  from  Temporary 
Total  to  Permanent  Partial,   if  the  claim  is  sufficiently 
large.     However,  as  mentioned,  Massachusetts  has  its  own 
independent  rating  bureau.     They  have  indicated  that  they 
perform  no  such  edit  on  the  type  of  injury  reported  by 
insurance  companies.     Thus,  comparisons  of  Massachusetts 
with  other  states  will  be  difficult.     For  this  reason,  where 
available,  we  have  combined  the  categories  for  Temporary 
Total   (TT)   and  Permanent  Partial  (PP) . 

A  detailed  analysis  of  the  benefit  portion  of  the  premium 
dollar  is  found  in  the  notes  for  Exhibits  12-15,  which 
appears  in  the  Exhibit  section  of  this  report.     This  will 
also  contain  descriptions  of  some  of  the  differences  in  the 
state  benefit  systems,  and  additional  factors  that  should  be 
considered  in  making  multi-state  comparisons. 
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Findings 

1.  The  Massachusetts  premium  dollar  is  estimated  to 
distribute  as  follows  for  1988.    (Exhibit  7) 


a. 

Benefits  Paid  to  Claimants 
(Including  Claimants  Attorneys  Fees) 

70. 

6 

b. 

Reserves  Associated  with  item  a 

38. 

8 

c . 

Loss  Adjustment  Expense 

10. 

6 

d. 

General  Expense 

4  . 

8 

e. 

Acquisition  Expense 

7. 

5 

f . 

Taxes 

3  . 

1 

g- 

Dividends  to  Policyholders 

3. 

6 

h. 

Underwriting  Results 
(Excluding  Investment  Income) 

-38. 

9 

Total:  100.0% 


2.     Based  on  our  analysis  of  DIA  data,   it  appears  that 
in  1989,  payments  to  claimants'  attorneys  were 
approximately  6%  of  total  paid  losses  (which  includes 
payments  for  medical)  and  approximately  9%  of  paid 
indemnity  losses.     These  numbers  ignore  the  effects  of 
any  potential  underreporting  of  attorney  payments  to 
the  DIA.     See  Exhibit  8  for  our  analysis. 
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3.  There  is  a  general  lack  of  quality  data  in  other 
states  to  analyze  the  amounts  paid  to  claimants' 
attorneys . 

4.  Exhibit  11,  which  compares  Massachusetts  to  four 
New  England  states,   indicates  that  the  estimated 
distribution  of  premiums  is  similar  for  the  three 
categories  compared  which  were  Losses,  Expenses  and 
Policyholder  Dividends.     However,  a  comparison  at  this 
level  may  mask  important  differences  that  more  detailed 
information  would  provide. 

5.  The  insurance  industry  in  Massachusetts  codes,  as 
Permanent  Partial,  benefits  which  include  Section  35 
Partial  Incapacity  and  Section  36  Specific  Permanent 
Injuries.     Our  analysis  and  comments  are  based  on  this 
classification.     Regarding  the  distribution  of  dollars 
by  benefit  type  as  displayed  in  Exhibits  12-15: 

a.     On  a  combined  basis  for  Permanent  Partial  (PP) 
and  Temporary  Total  (TT) ,  Exhibit  12,  Sheet  5 
shows  that  the  percentage  of  Benefit  dollars 
assigned  to  the  two  categories  of  PP  and  TT  in 
Massachusetts  is  higher  than  for  most  of  the  other 
states  compared. 
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b.  As  expected,  due  to  the  difference  in 
classifying  injury  types,  Massachusetts  has  a 
relatively  high  cost  for  TT.     It  also  has  a 
relatively  low  cost  for  PP.     The  Average  cost  for 
medical  cases  is  close  to  the  median.  See  Exhibit 
13  Sheets  3,4,  and  5. 

c.  Regarding  Exhibit  14,   frequency  by  injury 
type,  Massachusetts  has  a  relatively  low  frequency 
for  PP  as  expected.    (See  Sheet  3.)     However,  the 
frequency  for  TT  seems  to  be  middle  of  the  road. 
(See  Sheet  4.)     The  frequency  for  PP  and  TT 
combined  (Sheet  5)  also  appears  to  be  near  the 
median  for  the  9  states  combined. 


Future  Data  Needs 

The  National  Association  of  Insurance  Commissioners  (NAIC) 
is  currently  studying  the  issue  of  what  data  should  be 
required  to  be  reported  for  the  Workers'  Compensation  line 
of  insurance.     Some  Insurance  Commissioners  felt  that 
insurers  were  focusing  too  intently  on  the  aggregate  system 
costs  in  order  to  make  rates  for  the  future,  and  were  not 
obtaining  enough  information  on  the  fundamental  cost 
components  of  the  Workers'  Compensation  system.  They 
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recently  issued  "Model  Legislation"  which  contains  proposals 
for  what  data  should  be  required  to  be  collected.  For 
insurers,  a  desirable  feature  of  the  model  legislation  is 
that  it  tends  to  increase  uniformity  among  state  laws. 
Uniformity  in  data  reporting  is  desirable  to  insurers  since 
it  would  reduce  data  reporting  costs  if  requirements  were 
uniform  from  state  to  state.     It  would  also  allow  for  better 
comparisons  by  state.     Since  this  is  an  issue  that  will  be 
receiving  intense  scrutiny  by  both  the  insurance  community 
and  the  regulatory  community  in  the  near  future,   it  may  be 
appropriate  for  the  Advisory  Council  to  review  the  model 
bill  and  consider  a  position  on  this  topic. 

Recommendations 

In  order  to  obtain  more  usable  data  for  future  studies  on 
the  distribution  of  the  premium  dollar,   it  would  be 
desirable  to  obtain  the  following  information: 

Changes  to  DIA  data. 

1.     Obtain  complete  information  on  all  amounts  paid  to 
claimants  attorneys.     This  information  is  currently  required 
to  be  reported.     It  is  generally  acknowledged  that  for 
conferences,  hearings,  lump  sums  and  reviews  (See  Exhibit  9 
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Sheet  1) ,  the  reporting  is  fairly  complete.     However,  in 
other  cases  -  agreement  to  compensation,  payments  of 
compensation  and  resume  compensation  (See  Exhibit  9  Sheet 
2) ,  there  is  an  unknown  amount  of  underreporting.     Perhaps  a 
combination  of  non-reporting  penalties  and  random  file 
checks  could  be  used  to  improve  the  reporting  of  this  data. 

2.  Organize  the  attorney  pay  data  base  and  reports  to 
reflect  amounts  paid  by  insurers  separately  from  self- 
insurers.     One  of  the  problems  we  faced  in  using  the  DIA 
data  is  that  it  contained  no  detail  as  to  amounts  paid  by 
insurers  vs  amounts  paid  by  others.     We  had  to  estimate  the 
percentage  split  based  on  paid  losses.     We  currently  have  no 
information  available  to  test  whether  this  assumption  was 
correct. 

3.  Record,  maintain,  and  report  on  the  date  of  injury  along 
with  the  date  of  payment  to  attorneys.     This  data  is 
currently  available  in  the  system,  but  it  is  not  reported 
on.     Obviously,  until  the  data  underreporting  issue  is 
settled,  revised  reports  may  not  produce  useful  data.  This 
report  will  allow  for  a  better  matching  of  costs  and  claims. 
Payments  within  a  calendar  year  may  relate  to  losses  from 
any  number  of  prior  years. 
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1.  study  the  appropriateness  of  the  data  reporting  elements 
in  the  NAIC  Model  Bill. 

2.  Require  reporting  of  the  split  of  losses  into  benefits 
for  claimants  and  amounts  to  claimant  attorneys  (and  all 
other  categories) .     This  data  is  currently  captured  in  the 
Detailed  Claim  Information  Call  (DCI) .     However,  before  it 
can  be  used  for  analysis,  relationships  between  the  seunple 
population  and  the  total  population  have  to  be  developed. 
In  addition,  the  DCI  does  not  distinguish  between  paid 
losses  and  loss  reserves.     A  properly  designed  sample  of 
closed  claims  will  provide  useful  information.     All  this 
research  could  be  requested  of  the  WCRB. 

3.  Request  the  WCRB  to  report  annually  on  the  distribution 
of  premium  dollars  in  the  state  of  Massachusetts.  This 
report  should  specify  at  a  minimum  the  amounts  going  towards 
insurer's  overhead  expenses,  commission  expenses,  loss 
adjustment  expenses,  losses,  dividends,  premium  and 
miscellaneous  taxes.     The  additional  category  of  payments  to 
claimant  attorneys  could  be  added  to  this  report. 


VOLUME  III  -  MILLIMAN  i  ROBERTSON,   INC.  -38- 
Massachusetts  Workers'  Conpensatlon  Advisory  Council 
Raport  on  Friction  Costs  June  29.  1990 


SECTION  Z  -  OTHER  AREAS  OF  ANALYSIS 

During  our  research,  we  came  across  a  number  of  areas  which, 
while  not  completely  in  the  scope  of  the  assignment  did 
relate  to  the  areas  we  were  studying.     Based  on  this,  we 
have  selected  three  topics  which  we  felt  would  be  of 
interest  to  the  Advisory  Council.     These  were; 

A.  DIA  Data  vs  Insurance  Industry  Data 

B.  Underlying  Causes  for  Rate  Level  Activity  since  1988. 

C.  An  Analysis  of  Economic  Indicators 


A.     DIA  Data  vs  Insurance  Industry  Data 

In  their  rate  filings  each  year,  the  Workers'  Compensation 
Rating  and  Inspection  Bureau  of  Massachusetts  (WCRB) 
prepares  an  analysis  of  trends  in  the  state  of 
Massachusetts.     This  analysis  is  performed  by  separately 
analyzing  the  changes  in  the  cost  of  injuries,  the  frequency 
of  injuries,  and  the  growth  in  payrolls.     The  "net  trend"  is 
the  amount  by  which  the  cost  and  frequency  of 
injuries  exceeds  the  change  in  payrolls.     In  their  1990 
filing,  the  WCRB  estimated  that  the  net  annual  trend  was 
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3.8%.     As  part  of  their  trend  calculation,  WCRB  also 
determined  that  injury  frequencies  are  increasing.  However, 
data  reported  to  the  DIA  indicates  that  the  frequencies  of 
first  reports  are  level  or  decreasing. 

Other  DIA  data  supplied  to  us  by  the  Advisory  Council  which 
measures  "incidents"  indicates  that  incidents  have  been 
fairly  level  between  1987  and  1989. 

How  can  these  apparent  contradictions  be  reconciled? 
There  are  a  number  of  points  to  be  considered. 
1.  Timing  and  source  of  the  WCRB  data. 

In  order  to  study  injury  frequencies,  the  WCRB  analyzes  what 
is  commonly  called  Schedule  Z  data.     The  WCRB  has  no  data  on 
the  number  of  requests  for  adjudication.     To  them  a  "claim" 
is  simply  an  occurrence  of  an  injury.     Their  latest  filing 
for  rate  to  be  effective  1/1/90  used  Schedule  Z  data  only  as 
recent  as  Policy  Year  86/87.     (That  is,  experience  on  all 
policies  with  effective  dates  from  7/86  through  6/87.) 
Policy  year  86/87  was  analyzed  in  conjunction  with  many 
other  older  policy  years.     Clearly,  this  latest  policy  year 
is  all  "new  law"  data,  but  the  prior  policy  years  analyzed 
contain  all  or  substantially  all  "old  law"  data.  Therefore, 
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the  total  experience  only  includes  a  small  amount  of  "new 
law"  data.     The  data  does  indicate  an  increase  in  injury 
frequency  for  the  new  law  time  period  compared  to  the  old 
law  time  period. 

2.  Timing  and  Source  of  DIA  Data 

We  have  analyzed  data  from  the  DIA.     This  was  data  for  first 
reports  of  injury  based  on  lost  time  cases  with  accident 
dates  in  1986  through  May  1990,  which  were  reported  as  of 
May  1990.     (See  Exhibit  16).     This  data  indicates  a  large 
frequency  decrease  from  1986  to  1987,  and  continued 
decreases  in  each  subsequent  year.     However,  the  1986  data 
was  based  on  information  reported  on  all  injuries.     The  data 
forms  as  reported  did  not  indicate  whether  or  not  the  injury 
was  a  lost  time  case.     Therefore,  estimates  were  made  by 
data  entry  personnel.     Hence,  direct  comparisons  of  1986  and 
1987  are  subject  to  serious  question.     Finally,   lags  in 
reporting  lost  time  cases  may  cause  the  number  of  cases  to 
change  as  future  reports  become  available.     This  effect 
would  be  most  likely  to  impact  the  1989  and  1990  data.     On  a 
final  note,  the  costs  to  the  Workers'  Compensation  system 
are  more  likely  to  be  influenced  by  the  number  of  claims 
than  by  the  number  of  first  reports  of  injuries.    Many  first 
reports  will  be  settled  as  minor  cases,  while  it  is  more 
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influenced  by  the  number  of  claims  than  by  the  number  of 
first  reports  of  injuries.     Many  first  reports  will  be 
settled  as  minor  cases,  while  it  is  more  likely  that  claims 
will  have  significant  benefits  attached  to  them. 

Service  Economy  Considerations 

Finally,  studies  by  the  WCRB  have  indicated  that  in 
Massachusetts,  there  has  been  a  shift  in  class  mix  from  more 
hazardous  classes  to  less  hazardous  classes.     This  effect  is 
commonly  referred  to  as  changing  to  a  service  economy.  In 
such  a  situation,  aggregate  injury  frequencies  could  show  a 
decrease,  while  for  individual  classes,  the  trend  is  upward. 

For  example,   let's  assume  that  there  are  100  people  in  the 
work  force.     Half  of  them  are  typists  who  average  1  claim  a 
year  per  10  people  and  half  are  factory  workers  who  average 
5  claims  a  year  per  10  people.     Then  in  the  base  year,  we 
can  expect  to  have  30  claims.     (Fifty  typist  produce  5 
claims  and  fifty  factory  workers  produce  25  claims.)  Next 
lets  assume  that  for  each  class  the  claim  frequency  doubles. 
Then  all  other  things  being  equal,  we  would  expect  60 
claims.     (Fifty  typist  produce  10  claims  and  fifty  factory 
workers  produce  50  claims.)     However,   let's  assume  that  due 
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typists.     Now  we  would  expect  to  have  18  claims  from  90 
typists  and  10  claims  from  10  factory  workers.     Thus,  even 
though  the  claim  frequency  has  doubled,  due  to  the  radical 
shift  in  the  class  mix,  the  total  number  of  claims  has 
decreased  from  30  in  the  first  example  to  28  in  the  last 
example. 

We  believe  that  this  type  of  change  in  the  class  mix 
accounts  for  the  changes  in  first  reports  for  1988  versus 
1987. 

Findings  on  the  Relationship  Between  DIA  Data  and  Insurance 
Industry  Data. 

1.  The  insurance  industry  does  not  maintain  data  analogous 
to  DIA  Claim  data. 

2.  The  level  of  first  reports  and  incidents  in  DIA  data  are 
not  necessarily  inconsistent  with  insurance  industry 
figures. 

3.  Due  to  the  shift  to  a  service  economy,   there  has  been 
change  in  the  class  mix.     Based  on  this  shift,  we  would 
expect  fewer  injuries,  all  other  things  being  equal. 
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B.     Underlying  causes  for  Rate  Level  Activity  Since  1988 

We  have  developed  a  number  of  possibilities  as  to  why 
Workers'  Compensation  rates  have  gone  up  70%  since  1988  in 
Massachusetts  even  though  the  system  was  reformed  in  1985. 

These  include  T:he  following: 

1.  Rate  Change  History 

Prior  to  1988,  the  last  approved  rate  level  change  in 
Massachusetts  was  in  January  1983.     The  Workers' 
Compensation  Rating  and  Inspection  Bureau  of  Massachusetts 
(WCRB)   is  a  rating  and  statistical  bureau  that  will  file 
rate  changes  on  behalf  of  insurance  companies.     In  their 
latest  rate  filing,  the  WCRB  estimated  that  the  curf-ent  net 
trend  is  +3.8%  per  year.     The  "net  trend"  is  the  amount  by 
which  the  cost  and  frequency  of  claims  exceeds  the  change  in 
payrolls.     At  that  trend  rate,  a  premium  level  change  of 
approximately  20%  would  be  required  in  1988  to  reflect  cost 
changes  since  1983,  all  other  things  being  equal. 


VOLUME  III  -  MILLIMAN  &  ROBERTSON,    TNC.  -44- 
Massachusetts  Workers'  Compensation  Advisory  Council 
Report  on  Friction  Costs  June  29.  1990 


2 .  Average  Weekly  Wage  Changes 

Each  October  1st,  there  is  an  adjustment  in  the  statewide 
average  weekly  wage  (SAWW) .     The  SAWW  serves  as  an  index 
which  increase  benefit  levels  for  a  number  of  categories, 
such  as  the  maximum  weekly  benefit.     In  most  states, 
changing  the  SAWW  causes  a  slight  increase  in  the  rate  level 
which  is  routinely  included  with  an  experience  level  change. 
However,  in  Massachusetts,  due  to  the  long  time  period 
between  rate  filings  (1983  to  1988),  there  was  a  substantial 
amount  of  catch  up  in  benefits.    We  estimate  that  this 
contributed  approximately  5  points  to  the  +19.9%  rate  change 
implemented  on  January  1,  1988. 

3.  Underwriting  Profit  Provision 

Each  Workers'  Compensation  rate  filing  contains  a  provision 
for  underwriting  profit.     The  ratemaking  procedure  is  based 
on  an  analysis  of  losses  and  expenses.     The  underwriting 
profit  provision  reflects  the  percentage  of  the  rate  that  is 
targeted  during  the  ratemaking  process  to  remain  after 
losses  and  all  operating  expenses  are  subtracted. 
Historically,  this  profit  provision  was  set  by  the  various 
Workers'  Compensation  rating  Bureaus  around  the  country  at 
2.5%.     The  theory  underlying  this  selection  was  that 
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insurance  companies  would  make  some  profit  on  their 
underwriting,  and  some  profit  on  their  investments  and  the 
combined  profit  would  be  reasonable  as  compared  to  the  risk 
that  insurers  were  facing.     However,  beginning  in  the 
1970's,   it  became  apparent  to  regulators  in  many  states  that 
insurers  could  operate  profitably  with  a  lower  underwriting 
profit  provision.     Exactly  what  is  an  appropriate  profit 
provision  and  how  it  should  be  determined  are  still  highly 
complex  and  highly  controversial  areas  of  the  ratemaking 
process.     In  Massachusetts  the  profit  provision  is  set  after 
a  rate  hearing  at  the  insurance  department.     The  January  1, 
1988  rate  filing  changed  this  provision  from  -17.8%  to  - 
13.5%.     A  negative  underwriting  profit  provision  implies 
that  expenses  and  losses  are  targeted  to  be  greater  than 
premiums.      The  theory  underlying  a  negative  underwriting 
profit  provision  is  that  investment  income  will  be 
sufficient  to  offset  the  loss  from  underwriting  and  still 
produce  enough  remaining  profit  to  reward  the  insurance 
companies  for  the  risks  they  are  bearing.     It  is  beyond  the 
scope  of  our  project  to  analyze  the  method  for  determining 
the  profit  provision,  but  we  will  comment  that  -13.5%  is  the 
lowest  profit  provision  of  which  we  are  aware  in  the  entire 
US.     Exhibit  17  shows  the  latest  approved  profit  provision 
in  states  administered  by  the  NCCI.     The  Rhode  Island 
provision  is  approximately  -12%.    Most  other  NCCI  states 
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have  a  higher  provision.    A  significant  number  are  still 
even  using  the  +2.5%  provision. 

The  non-NCCI  states  of  which  we  have  some  knowledge  include 
the  following: 

State  Underwriting  Profit  Provision 

Texas  -7% 
California  0% 

The  profit  provision  depends  to  a  great  extent  on  the  payout 
pattern  of  benefits.     Thus,  comparisons  between  different 
states,  which  have  different  benefit  structures,  may  not 
always  be  meaningful.     In  any  case,  the  change  in  the 
underwriting  profit  provision  in  the  January  1,  1988  filing 
contributed  4.6%  to  the  overall  19.9%  increase. 

4.  Pricing  of  the  1985  Law  Changes 

The  1985  law  amendments  were  implemented  in  1988  with  a  rate 
change  of  +0.8%.     (Subsequent  rate  filings  may  have  altered 
this  number  slightly  as  updated  loss  distributions  may  have 
redistributed  the  weights  used  in  combining  the  effects  of 
various  pieces  of  the  legislation.    However,  this  would  not 
have  a  significant  effect  on  the  overall  pricing.)     At  this 
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time,  we  do  not  have  any  quantitative  evidence  to  estimate 
whether  this  was  an  appropriate  figure,  since  the  insurance 
industry  has  not  yet  compiled  the  appropriate  data  to 
analyze  the  question.     Insurance  industry  participants  we 
interviewed  feel  that  the  cost  of  the  law  change  was  higher 
than  the  amount  reflected  in  the  rates. 

5.   Increase  in  the  Frequency  of  lost  time  cases 

Detailed  data  by  type  of  injury  is  very  slow  to  arrive 
through  the  insurance  industry.     The  latest  filing  for  rates 
to  be  effective  1/1/90  used  Schedule  Z  data  only  as  recent 
as  Policy  Year  86/87.     (That  is,  experience  on  all  policies 
with  effective  dates  from  7/86  through  6/87.)     Schedule  Z 
data  contains  highly  detailed  information  by  class  and  by 
type  of  injury.     This  experience  only  includes  a  small 
amount  of  "new  law"  data.     The  overall  rate  level  change  is 
based  on  a  different  data  base  which  contained  data  through 
12/31/88. 

The  Schedule  Z  data  indicated  a  slight  overall  frequency 
increase  in  lost  time  cases,  especially  in  the  Permanent 
Partial  and  Temporary  Total  categories.     (This  fact  was 
discussed  briefly  in  the  previous  section  on  differences 
between  DIA  data  and  insurance  industry  data . )  These 
categories  of  benefits  contain  a  large  percentage  of  the 
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overall  benefit  dollars,  approximately  70%  in  Massachusetts 
based  on  available  data.  Medical  only  claims  are  showing  a 
decrease  in  frequency. 

6.  Residual  Market  Growth 

Obtaining  coverage  for  Workers'  Compensation  in 
Massachusetts  is  essentially  mandatory.     Employers  that  do 
not  self -insure  must  obtain  coverage  through  the  commercial 
insurance  market.     However,  since  rates  are  set  by  the 
State,  there  are  some  firms  that  insurers  do  not  want  to 
sell  policies  to  at  the  mandated  rate  level.     To  solve  this 
problem,  Workers'  Compensation  insurers  have  established 
assigned  risk  plans.     These  plans  contain  the  following 
elements : 

1.  Policies  are  issued  by  only  a  few  carriers  in  the  state. 
These  carriers  are  known  as  "servicing  carriers." 

2.  Risks  are  randomly  assigned  to  each  of  the  servicing 
carriers  in  the  state. 


3.  The  servicing  carriers  issue  the  policies  and  handle  the 
claims  for  their  assigned  risk  business. 
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4.  The  servicing  carriers  are  paid  a  flat  percentage  of  the 
premium  to  cover  all  expenses  including  policy  issuance, 
administration,  general  overhead,  and  loss  adjustment. 

5.  The  size  of  the  servicing  carrier  allowance  does  not 
impact  the  rate  level  charged  in  the  state.     The  assigned 
risk  pool  is  accounted  for  by  all  carriers  as  a 
reinsurance  transaction.     However,   ratemaking  is 
performed  on  a  direct  basis,  so  the  reinsurance  profit, 
loss,  or  expense  does  not  impact  the  rate  calculation. 

6.  The  entire  experience  of  all  assigned  risks  in  the  state 
is  pooled  together  and  shared  by  all  writers 
participating  in  the  voluntary  market.     The  sharing  is 
done  on  a  percentage  basis.     That  is,   if  a  carrier  writes 
10%  of  the  voluntary  business  in  the  state,  the  carrier 
is  responsible  for  10%  of  the  operating  results  of  the 
pool,  whether  or  not  that  carrier  is  servicing  any  of  the 
assigned  risk  business. 

7.  If  the  assigned  risk  plan  loses  money,  all  carriers  are 
assessed  to  fund  the  deficit. 


In  Massachusetts,  the  size  of  the  residual  market  has  grown 
substantially,  from  the  early  1980's  as  shown  below: 
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Calendar  Year  Residual  Market  Share 

1984  10.4% 

1985  14.7% 

1986  20.4% 

1987  25.0% 

1988  29.5% 

1989  40%  (Preliminary) 


Obviously,  growth  in  the  residual  market  occurs  when 
insurers  believe  that  they  cannot  operate  profitably  in  the 
voluntary  market  and  they  reduce  their  voluntary  writings. 
In  other  words,  they  perceive  the  rates  to  be  inadequate. 
What  commonly  happens  when  the  assigned  risk  market  expands 
rapidly  is  that  losses  in  the  assigned  risk  plan  increase 
rapidly,  and  this  creates  a  further  drain  on  the 
profitability  of  the  voluntary  market,  which  in  turn  would 
impact  on  the  rate  levels. 


Possible  reasons  for  the  increased  unprofitableness  of 
business  written  in  the  residual  market  include: 
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a.  Insurers  are  correct  in  their  assessment  that  rates 
are  inadequate. 

b.  Assigned  risk  servicing  carriers  are  not  able  to 
efficiently  handle  the  rapid  increases  in  business. 

c.  When  the  total  market  deteriorates  in  a  state, 
carriers  withdraw  resources  from  that  state,   and  the 
remaining  resources  are  overburdened  and  not  able  to 
handle  the  business  in  an  efficient  manner. 


C.  An  Analysis  of  Economic  Indicators. 

The  Economic  Consulting  staff  at  Milliman  &  Robertson  has 
performed  a  series  of  analyses  of  economic  indicators  to 
attempt  to  measure  when  the  Massachusetts  economy 
experienced  a  downturn.     Some  researchers  believe  that  the 
performance  of  the  economy  can  have  a  significant  impact  on 
Workers'  Compensation  results.     (For  example,  see  Burton, 
John  F. ,   "Compensation  For  Permanent  Partial  Disabilities" 
in  John  D.  Worrall,  ed. ,  Safety  and  the  Work  Force,  IRL 
Press,  Cornell  University,   1983,  also  see  Butler,  Richard  J. 
and  Worrall,  John  D. ,  "Premium  and  Loss  Cycles  in  Workers' 
Compensation"  and  Worrall,  John  D.  and  Butler,  Richard  J., 
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"Heterogeneity  Bias  in  the  Estimation  of  the  Determinance  of 
Workers'  Compensation  Loss  Distributions"  both  articles 
appear  in  Philip  Borba  and  David  Appel,  ed. ,  Benefits . 
Costs,  and  Cycles  in  Workers'  Compensation.  Kluwer  Academic 
Publishers,  1990) 

In  addition,   s\.udies  we  conducted  in  Oklahoma  and  Texas 
indicated  a  relationship  between  economic  conditions  and  the 
level  of  losses  in  the  Workers'  Compensation  system. 

This  topic  is  of  interest  because  the  latest  rate  filing 
submitted  by  the  WCRB  (which  requested  a  substantial  rate 
increase  of  +42.6%)  was  the  first  rate  filing  to  contain 
insurer  loss  experience  after  an  economic  downturn.  The 
filing  contained  aggregate  financial  experience  of  insurance 
companies  based  on  data  through  12/31/88. 

We  have  included  the  report  of  M&R's  economists  in  Appendix 
B  of  this  document.     Set  forth  below  is  the  conclusion 
section  from  this  report. 

Conclusions  from  Economic  Indicators 

Based  on  evidence  from  reliable  data  sources,  and  based  on 
historical  and  statistical  analyses  of  factors  that  lead  and 
are  coincident  with  changes  in  the  business  cycles,  it 
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appears  the  Massachusetts  economy  began  to  weaken  in  the 
fall  of  1987  and  peaked  and  began  to  decline  in  the  first 
quarter  of  1988. 

There  are  a  number  of  reasons  to  believe  that  Workers' 
Compensation  experience  will  lag  the  turn  down  in  the 
economy.     Firsr,  on  the  premium  side,  the  exposure  for 
Workers'  Compensation  is  a  function  of  wages  and  employment. 
Job  creation  has  slowed  and  total  employment  has  remained 
flat  since  the  beginning  of  1988.     As  the  labor  market 
tightens  further  wage  gains  will  begin  to  slow.     These  are 
typically  a  lagging  indicator  given  the  contractual  nature 
(at  least  implicitly)  of  most  wages  and  salaries.  Thus, 
premium  growth  will  likely  slow  and  lag  behind  the  changes 
in  the  business  cycle. 

On  the  loss  side  there  are  a  host  of  phenomena  that  may  give 
rise  to  increases  as  the  economy  turns.     Research  (cited 
above)   suggests  that  as  unemployment  and  layoffs  increase 
workers  will  be  more  likely  to  file  for  Workers' 
Compensation  claims  or  extend  the  duration  (of  a  claim)  once 
on  a  claim  to  effectively  subsidize  their  unemployed  status. 
This  has  the  effect  of  potentially  increasing  losses  while 
not  being  offset  by  an  increase  in  premiums  thereby 
increasing  loss  ratios.     Further,  the  change  in  employment 
as  observed  in  Massachusetts  was  significant  in  high  risk 
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employment  like  construction.     This  may  tend  to  exacerbate, 
at  least  initially,  Workers'  Compensation  results  until 
unemployed  workers  are  no  longer  likely  to  file  additional 
claims. 
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SOURCE:     MASSACHUSETTS  DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS 
OFFICE  OF  CLAIM  ADMINISTRATION 


NASSSACHUSETTS 


EXHIBIT  7 


ESTIMATED  CALENDER  YEAR  1988  PREMIUM 
AND  BENEFIT  AMOUNTS 


Dollar 

Amounts  Percent  Of  Percent  Of 
(In  S1,000)       Preniua  Expenditures 


1.  PremiuR 

2.  Benefits  Paid  to  Claimants 
(Including  Claimants  Attorney  Fees) 

3.  Reserves 

4.  Loss  Adjustment  Expense 

5.  General  Expense 

6.  Aquisition  Expense 

7.  Taxes 

8.  Dividends  to  Policyholders 

9.  Total  Expenditures 

(2)*(3)*(4)*(5)*(6)*(7)*(8) 

10.  Underwriting  Results 
(1)  -  (9) 


SI. 091, 000 
$770,000 

$423,000 
$115,840 
$52,041 
$81,825 
$33,680 
$39,000 
$1,515,386 


100. OX 
70. 6X 

38. 8X 
10. 6X 
4.8X 
7.5X 
3. IX 
3.6X 
138. 9X 


50. 8X 

27. 9X 
7.6X 
3.4X 
5.4X 
2.2X 
2.6X 
100. OX 


(U24.386)       -38. 9X 


t 


ESTIMATED  PERCENT  OF  LOSS  DOLLAR 
PAID  TO  CLAIMANTS  ATTORNEYS 
IN  CALENDER  YEAR  1989 


EXHIBIT  8 


1.  Amount  Paid  to  Claimants  Attorneys  $65  Million 

2.  Estimated  Insurance  Companies  Percent  of  88X 
Statewide  Paid  Losses 

3.  Calender  Year  1989  Insurance  Companies  S1,006  Million 
Paid  Losses 

4.  Ratio  of  Insurance  Claimant  Attorney  Fee  6X 
Payments  to  Total  Paid  Losses 

5.  Estimated  Percent  of  Total  Paid  Losses  65X 
That  Are  Indemnity  Payments 

6.  Ratio  of  Insurance  Claimant  Attorney  Fee  9X 
Payments  to  Paid  Indemnity  Losses 


Notes:  1.    Source  is  DIA.    See  Exhibit  10  Sheet  1  and  2. 
Not  adjusted  for  under  reporting. 

2.  Based  on  data  obtained  from  the  DIA. 

3.  Based  on  data  from  UCRB.    Adjusted  to  include 
losses  from  American  Mutual  Companies. 

4.  (1)  X  (2)  /  (3). 

5.  Estimated  based  on  MA  1988  incurred  losses. 

6.  (A)  /  (5). 


RUN  DATE:    02/10/90  THE  COMMONWEALTH  OF  MASSACHUSETTS  EXHIBIT  9 

DEPARTMENT  OF   INDUSTRIAL  ACCIDENTS  SHEET  1 

ATTORNEY  FEES  AND  PENALTIES  AWARDED 
!  FOR  CONF^HEAR, LUMP, REV 

WITH  DISPOSITION  DATES  OF 
01/01/89  to  12/31/89 


AWARDS  NUMBER  OF  AWARDS  TOTAL  AMOUNT 

PENALTIES  SEC.   7                                    48  59312.91 

PENALTIES  SEC.   8                                    13  16956.58 

ALL  ATTORNEY  FEES                             16631  63562551.72 

ATTORNEY  FEES  WITH                                  42  44853.98 
SEC.   7  AND/OR  8 


IN  DATE:    02/10/90  THE  COMMONWEALTH  Ur    M^^do^^^uu  o  n  x  .  o  EXHIBIT  9 

DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS  SHEET  2 

ATTORNEY  FEES  AND  PENALTIES  AWARDED 
FOR  (ACPCRC) 
WITH  EVENT  DATES  OF 
01/01/89  to  12/31/89 


AWARDS 

NUMBER  OF  AWARDS 

TOTAL  AMOUNT 

PENALTIES  SEC.  7 

71 

83369.72 

PENALTIES  SEC.  8 

8 

3525.99 

ALL  ATTORNEY  FEES 

1387 

1177976.91 

ATTORNEY  FEES  WITH 

56 

47895.03 

SEC.  7  AND/OR  8 


National 
Cooncil 

on  Compensaiion . 
Insurance 


cXHIBIT  10 


WORKERS  COMPENSATION  CLAIM  CHARAfrrPRiQTins 


EXHIBIT  Vlll-A 


Percentage  of  Cases  with  Legal  Representation  and 
Controverted  Cases  by  State  of  Jurisdiction 
'Lost-Time'  Claims  Only 


(A) 


State 


Connecticut 
Florida  (a) 
Florida  (b) 
Florida  (Total) 
Georgia 
Illinois 
Kentucky 
Louisiana 
Maine 

Massachusetts 

Michigan 

Minnesota 

New  York 

Oregon 

Pennsylvania 

Virginia 

Wisconsin 

Hawaii 

USL&HW 

All  DCI  States 


(o) 
rerceni  oi 
uases  wiin 
Legal 
nepreseniation 

1 

(C) 

Percent  of 
Cases 
Controverted 

(D) 
Percent  of 
Cases  with 
Legal  Rep.  & 
Controverted 

3.5% 

0.9% 

18.8% 

5  30/n 

4.0% 

5.7% 

2  3% 

1  .ii  Vb 

7.8% 

2.8% 

1.6% 

9.3% 

5.6% 

2.8% 

20.9% 

14.5% 

9.7% 

9.7% 

10.2% 

6.7% 

8.4% 

4.7% 

2.5% 

11.5% 

4.9% 

2.9% 

10.3% 

6.5% 

3.7% 

19.7% 

23.1% 

16.8% 

4.1% 

5.3% 

1.9% 

12.2% 

6.0% 

2.2% 

9.6% 

8.8% 

5.8% 

2.7% 

5.2% 

1.7% 

4.9% 

5.3% 

2.1% 

2.40/0 

2.7% 

1.10/0 

1 .7% 

3.0% 

O.80/0 

5.6% 

2.3% 

1 .2% 

7.8% 

7.2% 

4  00/0 

(b)  Accident  dates  subsequent  to  August  1 ,  1 979. 

Note:  The  introduction  of  the  Florida  ■Wage-Loss'  program  was  on  August  1 ,  1 979. 
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LOSSES,  EXPENSES,  AND  DIVIDEND  DISTRIBUTION 
AS  PERCENT  OF  TOTAL  INSURER  OUTLAY 


EXHIBIT  11 


Pol  icytiolder 

State  Losses     Expenses        Dividefxte  TOTAL 


Massachusetts  78. n  18.7%  2.6X  100.0X 

Maine  84. OX  15. 5X  0,5X  100. OX 

New  Hanpshtre  73. 8X  23. 5X  2.7X  100. OX 

Rhode  Island  80. IX  18. SX  1.4X  100. OX 

Vermont  70. 8X  25. 9X  3.3X  100. OX 


Notes:    The  MA  numbers  were  estimated  from  WCRB  of  Massachusetts 
data. 

ME,  NH,  RI,  and  VT  figures  are  from  the  NCCI  Statistical 
Bui letin. 

Data  was  not  available  from  NCCI  for  the  other  states. 


Explanatory  Notes  to  Exhibits  12-15 


1.  These  Exhibits  develop  a  comparative  breakdown  of  the 
benefits  portion  of  the  premium  dollar  into  the  following 
categories; 

a.  Fatal  -  Indemnity  Benefits 

b.  Permanent  Total  -  Indemnity  Benefits 

c.  Permanent  Partial  -  Indemnity  Benefits 

d.  Temporary  Total  -  Indemnity  Benefits 

e.  Medical   (Includes  the  medical  costs  of  all 
claims  including  Medical  only) 

States  compared  include  California,  Connecticut,  Maine, 
Massachusetts,  New  York,   Pennsylvania,  New  Hampshire,  Rhode 
Island,   and  Vermont. 

These  injury  categories  are  based  on  the  way  Workers' 
Compensation  rating  and  statistical  organizations  around  the 
country   (such  as  the  WCRB)   record  their  data.     That  is,  not 
all  states  have  an  exact  Permanent  Partial  Benefit.  This 
category  can  include  impairment  benefits,  wage  loss 
benefits,   scheduled  benefits,  or  other  categories  depending 
on  the  state.     For  example,  Massachusetts  does  not  have  a 
true  Permanent  Partial  Benefit.     However,   in  Massachusetts, 
insurers  record  cases  with  Section  35  Partial  Incapacity 
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Continued 

Benefits  or  cases  with  Section  36  Specific  Permanent  Injury 
Benefits  as  Permanent  Partial. 

2.     Based  on  a  request  from  the  Advisory  Council,   in  order 
to  assist  in  the  comparison  of  state  to  state,  we  have 
categorized  each  of  the  states  by  its  Permanent  Partial 
benefit  type.     This  categorization  is  not  meant  to  be  all 
inclusive,   but  merely  to  highlight  some  of  the  differences 
among  states  that  should  be  recognized  when  making 
comparisons . 


State 

Massachusetts 
New  York 

Pennsylvania 
New  Hampshire 
Rhode  Island 
Vermont 
Maine 

Connecticut 
California 


Benefit 
System 

Income  Benefit  and  Impairment 
Income  Benefit,  Impairment 

and  Earning  Capacity 
Primarily  Impairment  Benefit 
Income  Benefit  and  Impairment 
Income  Benefit  and  Impairment 
Income  Benefit  and  Impairment 
Income  Benefit  and  Impairment 
Income  Benefit  and  Impairment 
Impairment  modified  by 

Employment  related  Factors 


However,  we  would  advise  the  reader  that  difference  among 
states  are  caused  by  a  number  of  factors  in  addition  to  the 
benefit  structure.     These  include  the  following: 

1.  Differences  in  administration  of  the  law. 

2.  Differences  in  local  economies. 
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3.  Differences  in  judicial  interpretation. 

4.  Other  Differences  in  the  Legal  Climate. 

3.  These  Exhibits  are  based  on  "Unit  Statistical  Data"  that 
is  reported  to  various  rating  bureaus  around  the  country. 
Most  states  use  the  National  Council  on  Compensation 
Insurance   (NCCI)   for  reporting  data  to.     The  NCCI  edits 
their  unit  statistical  data  and  converts  some  claims  from 
Temporary  Total  to  Permanent  Partial,   if  the  claim  is 
sufficiently  large.     However,   as  mentioned,  Massachusetts 
has  its  own  independent  rating  bureau.     They  have  indicated 
that  they  perform  no  such  edit  on  the  type  of  injury 
reported  by  insurance  companies.     Thus,   comparisons  of 
Massachusetts  with  other  states  will  be  difficult.  In 
addition,   if  insurers  are  paying  a  100%  wage  loss  benefit 
under  Section  35,  they  may  not  be  able  to  distinguish 
Temporary  Total  benefits  from  Permanent  Partial.     For  this 
reason,  where  available,  we  have  combined  the  categories  for 
Temporary  Total   (TT)   and  Permanent  Partial   (PP) .  This 
should  put  the  states  on  a  more  comparable  basis. 

4.  Exhibit  12  displays  the  distribution  of  incurred  dollars 
by  type  of  injury.     For  example  Sheet  1  displays  that  in 
Massachusetts  approximately  1%  of  all  benefit  dollars  went 
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to  indemnity  benefits  for  fatal  injuries,  while  in  New  York, 
the  percentage  was  approximately  4%.     Other  sheets  display 
information  for  the  remaining  injury  types  as  follows: 


Sheet  2  Permanent  Total 

Sheet  3  Permanent  Partial 

Sheet  4  Temporary  Total 

Sheet  5  Temporary  Total  and  Permanent  Partial  Combined 

Sheet  6  Medical 


Massachusetts  shows  a  relatively  high  percentage  of  dollars 
in  the  category  Temporary  Total.      (See  Sheet  4.)  However, 
as  noted  above,   there  may  be  some  data  handling  issues  that 
are  causing  this  phenomenon.     On  a  combined  TT  and  PP  basis, 
although  Massachusetts  is  relatively  high,  the  percentage 
seems  more  like  most  other  states.     (See  Sheet  5.) 


5.     Exhibit  13  displays  the  average  cost  per  case  by  type  of 
injury.     Again,   sheets  1-  5  display  information  by  various 
injury  types.     Here  we  were  unable  to  combine  the  TT  and  PP 
categories.     As  expected  Massachusetts  has  a  relatively  high 
cost  for  TT  claims   (Approximately  $5,000.     See  Sheet  4). 
For  PP  claims  it  has  arelatively  low  cost.  (Approximately 
$38 , 000.     See  Sheet  3 . ) 
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6.  Regarding  Exhibit  14,   frequency  by  injury  type, 
Massachusetts  has  a  relatively  low  frequency  for  PP  as 
expected.    (See  Sheet  3.)     However,  the  frequency  for  TT 
seems  to  be  middle  of  the  road.      (See  Sheet  4.)  The 
frequency  for  PP  and  TT  combined  (Sheet  5)   also  appears  to 
be  near  the  median  for  the  10  states  combined. 

7.  Exhibit  15  displays  a  pie  chart  that  demonstrates  the 
breakdown  of  the  benefit  dollar  into  its  type  of  injury 
components . 


EXHIBIT  12 
SHEET  1 


PERCENTAGE  OF  INCURRED  COSTS 

FATAL 

PERCENTAGE 

7  I  1 


MA     NY      PA      NH      Rl      VT     ME     CT  CA 


STATE 


EXHIBIT  1 
SHEET 


PERCENTAGE  OF  INCURRED  COSTS 

PERMANENT  TOTAL 

PERCENTAGE 

20  I  1 


STATE 


EXHIBIT  12 
SHEET  3 


PERCENTAGE  OF  INCURRED  COSTS 

PERMANENT  PARTIAL 


PERCENTAGE 

70  I  


STATE 


Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  12 
SHEET  4 


PERCENTAGE  OF  INCURRED  COSTS 

TEMPORAY  TOTAL 


PERCENTAGE 


Footnote : 


NY     PA     NH      Rl      VT     ME     CT  CA 

STATE 


Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  L2 
SHEET  5 


PERCENTAGE  OF  INCURRED  COSTS 

PERMANENT  PARTIAL  AND  TEMPORARY  TOTAL 


PERCENTAGE 

80  I  


STATE 

Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  12 
SHEET  6 


PERCENTAGE  OF  INCURRED  COSTS 

MEDICAL 

PERCENTAGE 

50  I  1 


STATE 


PERCENTAGE  OF   INCURRED  COSTS 


DATA  INFORMATION 


STAih 

Policy 

Period 

Law  Level 

California 

1/85  - 

12/86 

7/1/87 

Connecticut 

3/84  - 

2/86 

10/1/89 

Maine 

6/84  - 

5/86 

7/1/89 

Massachusetts 

7/86  - 

6/87 

10/1/89 

New  Hampshire 

4/86  - 

3/87 

7/1/89 

New  York- 

1/85  - 

12/86 

7/1/89 

Pennsylvania 

3/85  - 

2/87 

1/1/89 

Rhode  Island 

1/84  - 

12/85 

9/1/89 

Vermont 

4/84  - 

3/86 

7/1/89 

Source:     NCCI  ANNUAL  STATISTICAL  BULLETIN 
1990  EDITION 


I 

I 


EXHIBIT  13 
SHEET  1 


AVERAGE  COST  PER  CASE 

FATAL 


THOUSANDS 

$500 


$400  - 


$300  - 


$200  - 


$100 


MA    NY     PA     NH     Rl     VT     ME     CT  CA 

STATE 


EXHIBIT  13 
SHEET  2 

AVERAGE  COST  PER  CASE 

PERMANENT  TOTAL 

THOUSANDS 

$500  I  1 


$400 


$300 


$200 


$100 


$0 


MA     NY     PA     NH      Rl      VT     ME     CT  OA 


STATE 


EXHIBIT  13 
SHEET  3 


AVERAGE  COST  PER  CASE 

PERMANENT  PARTIAL 

THOUSANDS 

$100  I  


STATE 


Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  13 
SHEET  4 


AVERAGE  COST  PER  CASE 

TEMPORARY  TOTAL 

THOUSANDS 

$6  I  


STATE 


Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  13 
SHEET  5 

AVERAGE  COST  PER  CASE 

MEDICAL 


$2000 


$1500 


$1000 


$500 


$0 


MA    NY     PA     NH     Rl     VT     ME     CT  CA 


STATE 

PA  data  is  not  available. 


AVERAGE  OF  INCURRED  COSTS 
DATA  INFORMATION 


EXHIBIT  13 
SHEET  6 


STATE  Policy  Period 


California  1/86  -  12/86 

Connecticut  3/85  -  2/86 

Maine  6/85  -  5/86 

Massachusetts  7/86  -  6/87 

New  Hampshire  4/85  -  3/86 

New  York  1/86  -  12/86 

Pennsyl^'ania  4/85  -  3/86 

Rhode  Island  1/85  -  12/85 

Vermont  4/85  -  3/86 


Source:     NCCI  ANNUAL  STATISTICAL  BULLETIN 
1990  EDITION 


EXHIBIT  14 
SHEET  1 


FREQUENCY  BY  INJURY  TYPE 

FATAL 


12 


F 

r 

e 
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u 

10 

e 

n 

c 

y 

8 

p 

e 

r 
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o 
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0 

1 

0 

0 

4 

0 

w 
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r 

2 

k 

e 

r 

s 

0 

MA    NY  PA 


NH     Rl  VT 
STATE 


ME     CT  CA 


EXHIBIT 
SHEE 


FREQUENCY  BY  INJURY  TYPE 
PERMANENT  TOTAL 


26 


STATE 


EXHIBIT  14 
SHEET  3 

FREQUENCY  BY  INJURY  TYPE 

PERMANENT  PARTIAL 

1600  I  1 


MA    NY    PA    NH     Rl     VT    ME    CT  CA 


STATE 


Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  14 
SHEET  4 


FREQUENCY  BY  INJURY  TYPE 

TEMPORARY  TOTAL 

4000  1  1 

F 


r 
e 


MA    NY    PA    NH     Rl     VT    ME    CT  CA 


STATE 


Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT  1 
SHEET 


FREQUENCY  BY  INJURY  TYPE 

PERMANENT  PARTIAL  AND  TEMPORARY  TOTAL 
5000  I  

F 


r 
e 

q 


STATE 


Footnote:     Injury  type  definition  may  not  be  compatible 
between  Massachusetts  and  other  states. 


EXHIBIT 
SHEET 


FREQUENCY  BY  INJURY  TYPE 

MEDICAL 


FREQUENCY  BY  INJURY  TYPE 
DATA  INFORMATION 


EXHIBIT  14 
SHEET  7 


STATE 


California 

Connecticut 

Maine 

Massachusetts 
New  Hampshire 
New  York 
Pennsylvania 
Rhode  Island 
Vermont 


Policy  Period 


1/86  -  12/86 

3/85  -  2/86 

6/85  -  5/86 

7/86  -  6/87 

4/85  -  3/86 

1/86  -  12/86 

4/85  -  3/86 

1/85  -  12/85 

4/85  -  3/86 


Source:     NCCI  ANNUAL  STATISTICAL  BULLETIN 
1990  EDITION 


EXHIBIT  1 
SHEET 


PERCENTAGE  OF  INCURRED  COSTS 

MASSACHUSETTS 


PERMANENT  PARTIAL 
43.6% 


PERMANENT  TOTAL 
2.0% 


EXHIBIT 
SHEET 


PERCENTAGE  OF  INCURRED  COSTS 

NEW  YORK 


I 


EXHIBIT  15 
SHEET  3 


PERCENTAGE  OF  INCURRED  COSTS 

PENNSYLVANIA 


TEMPORA 
20. 


37.1% 


EXHIBIT  15 
SHEET  4 


PERCENTAGE  OF  INCURRED  COSTS 

NEW  HAMPSHIRE 


PERMANENT  PARTIAL 


FATAL 
3.8% 


34  6% 


EXHIBIT  15 
SHLET  5 


PERCENTAGE  OF  INCURRED  COSTS 

RHODE  ISLAND 


PERMANENT  TOTAL 
3.7% 


TEMPORARY  TOTAL 
5.7% 


EXHIBIT 
SHEET 


PERCENTAGE  OF  INCURRED  COSTS 

VERMONT 


PERMANENT  PARTIAL 


PERMANENT  TOTAL 
0.2% 


TEMPORARY  TOTAL 
16. 0% 


35.2% 


* 


EXHIBIT 
SHEET 


PERCENTAGE  OF  INCURRED  COSTS 

MAINE 


7.9% 


EXHIBIT  15 
SHEET  8 


PERCENTAGE  OF  INCURRED  COSTS 

CONNECTICUT 


9  7% 


EXHIBIT  15 
SHEET  9 


PERCENTAGE  OF  INCURRED  COSTS 

CALIFORNIA 


PERMANENT  PARTIAL 


MEDICAL 
43  7% 


PERCENTAGE  OF  INCURRED  COSTS 
DATA  INFORMATION 


STATE  Policy  Period      Law  Level 


California 

1/85  - 

-  12/86 

7/ 

1/87 

Connecticut 

3/84  • 

-  2/86 

10/ 

1/89 

Maine 

6/84  - 

-  5/86 

11 

1/89 

Massachusetts 

7/86  - 

-  6/87 

10/ 

1/89 

New  Hampshire 

4/86  - 

-  3/87 

7/ 

1/89 

New  York- 

1/85  - 

-  12/86 

7/ 

1/89 

Pennsylvr«nia 

3/85  - 

-  2/87 

1/ 

1/89 

Rhode  Island 

1/84  - 

-  12/85 

9/ 

1/89 

Vermont 

4/84  - 

-  3/86 

7/ 

1/89 

Source:     NCCI  ANNUAL  STATISTICAL  BULLETIN 
1990  EDITION 


THE  COMMONWEALTH  OF  MASSACHUSETTS  EXHIBIT  16 

DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS  SHEET  1 

COUNTS  OF  FIRST  REPORTS 
BY  DATE  OF  INJURY 
ON  FIRST  REPORT  INQUIRY  AS  OF  05/16/90 


FOR  DATE  OF  INJURY  1986 

COUNT  OF 
MONTH  FIRST  REPORTS 


JANUARY  6,393 

FEBRUARY  6,014 

MARCH  6,786 

APRIL  7,200 

MAY  6,598 

JUNE  7,001 

JULY  7,04  3 

AUGUST  7,3  04 

SEPTEMBER  6,882 

OCTOBER  5,301 

NOVEMBER  0 

DECEMBER  0 


TOTAL  66,522 


THE  COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS 

COUNTS  OF  FIRST  REPORTS 
BY  DATE  OF  INJURY 
ON  DIAMETER  AS  OF  05/16/90 


FOR  DATE  OF  INJURY  1986 

COUNT  OF 
MONTH  FIRST  REPORTS 


JANUARY  5 

FEBRUARY  3 

MARCH  9 

APRIL  9 

MAY  9 

JUNE  2 

JULY  5 

AUGUST  8 

SEPTEMBER  7 

OCTOBER  13 

NOVEMBER  2,501 

DECEMBER  3,604 


TOTAL 


6,  175 


THE  COMMONWEALTH  OF  MASSACHUSETTS  EXHIBIT  16 

DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS  SHEET  3 

COUNTS  OF  FIRST  REPORTS 
BY  DATE  OF  INJURY 
ON  DIAMETER  AS  OF  05/16/90 


FOR  DATE  OF  INJURY  1987 

COUNT  OF 


MONTH 

FIRST  REPORTS 

JANUARY 

4  ,760 

FEBRUARY 

4,242 

MARCH 

4,851 

APRIL 

4,784 

MAY 

4,974 

JUNE 

6,  118 

JULY 

5,  588 

AUGUST 

5,542 

SEPTEMBER 

5,482 

OCTOBER 

5,480 

NOVEMBER 

4  ,  688 

DECEMBER 

4  ,  352 

TOTAL 

60, 861 

THE  COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS 

COUNTS  OF  FIRST  REPORTS 
BY  DATE  OF  INJURY 
ON  DIAMETER  AS  OF  05/16/90 


FOR  DATE  OF  INJURY  1988 

COUNT  OF 
MONTH  FIRST  REPORTS 


JANUARY  5,377 

FEBRUARY  5,027 

MARCH  5,246 

APRIL  4,848 

MAY  4,859 

JUNE  5,033 

JULY  4,54  0 

AUGUST  5,7  36 

SEPTEMBER  5,001 

OCTOBER  4,979 

NOVEMBER  4,415 

DECEMBER  4,470 


TOTAL  59,531 


THE  COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS 

COUNTS  OF  FIRST  REPORTS 
BY  DATE  OF  INJURY 
ON  DIAMETER  AS  OF  05/16/90 


FOR  DATE  OF  INJURY  19  89 

COUNT  OF 
MONTH  FIRST  REPORTS 


JANUARY  5,104 

FEBRUARY  4,925 

MARCH  5,477 

APRIL  4,555 

MAY  4,788 

JUNE  2,822 

JULY  2,169 

AUGUST  3,269 

SEPTEMBER  3,377 

OCTOBER  3,647 

NOVEMBER  2,74  2 

DECEMBER  3,711 


TOTAL  4  6,58  6 


THE  COMMONWEALTH  OF  MASSACHUSETTS  EXHIBIT  16 

DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS  SHEET  6 

COUNTS  OF  FIRST  REPORTS 
BY  DATE  OF  INJURY 
ON  DIAMETER  AS  OF  05/16/90 


FOR  DATE  OF  INJURY  1990 

COUNT  OF 
MONTH  FIRST  REPORTS 


JANUARY  4,661 

FEBRUARY  4,020 

MARCH  4,334 

APRIL  3,126 

MAY  61 

JUNE 

JULY 

AUGUST 

SEPTEMBER 

OCTOBER 

NOVEMBER 

DECEMBER 


TOTAL 


16, 202 


PROFIT  AND  CONTINGENCY 


EXHIBIT  17 


State  Approved 

Alabama  2. SOX 

Alaska  2. SOX 

Arizona  2. SOX 

Arkansas  2. SOX 

Colorado  2. SOX 

Connecticut  O.OOX  (a) 

2. SOX  (b) 

D.  C.  2. SOX 

Florida  -4.00X 

Georgia  2. SOX 

Idaho  2. SOX 

Illinois  O.OOX  (a) 

2. SOX  (b) 

Indiana  2. SOX 

Iowa  2. SOX 

Kansas  2. SOX 

Kentucky  2. SOX 

Louisiana  2. SOX 

Maine  -S.OOX 

Maryland  2. SOX 

Mississippi  2. SOX 

Missouri  2. SOX 

Montana  2. SOX 

Nebraska  2. SOX 

New  Hampshire  -O.SOX 

New  Mexico  -3.00X  (a) 

2. SOX  (b) 

Oklahoma  -2. OCX 

Oregon  2. SOX 

Rhode  Island  -12.01X 

South  Carolina  -Z.WX 

South  Dakota  2. SOX 

Tennessee  2. SOX 

Texas  -6.55X 

Utah  2. SOX 

Vermont  2. SOX 

Virginia  -11.S8X 


Notes:      (a)    Applicable  to  assigned  risk  policies  only. 

(b)    Applicable  to  voluntary  risk  policies  only. 


APPENDIX  B 
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MASSACHUSETTS  ECONOMY: 
EFFECTS  ON  WORKERS'  COMPENSATION 

Background 

It  has  long  been  observed  that  economic  conditions  play  a 
significant  role  in  influencing  both  Workers'  Compensation 
losses  and  premiums.  In  Massachusetts,  there  is  strong  evidence 
that  the  economy  has  experienced  a  downturn  and  that  this  in 
turn  has  affected  results  in  Workers'  Compensation.  The  Economic 
Consulting  practice  at  Milliman  and  Robertson  was  asked  to 
determine,  as  precisely  as  possible,  the  timing  of  the  downturn 
of  the  Massachusetts  economy,  and  suggest  the  current  and  future 
effects  on  Workers'  Compensation. 

Methodology 

The  Bureau  of  Economic  Analysis  of  the  U.S.  Department  of 
Commerce  in  conjunction  with  the  National  Bureau  of  Economic 
Research  have  a  long  research  tradition  investigating  business 
cycles.  This  research  has  considered  many  different  data  series 
and  their  relationships  to  the  various  phases  of  the  cycle.  An 
important  part  of  this  work  has  been  to  categorize,  based  on 
historical    observation    and    statistical    analysis,    data  series 
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that  are  leading,  coincident  and  lagging  indicators  with  respect 
to  business  cycle  peaks  and  troughs.  A  number  of  such  data 
series  specific  to  Massachusetts  were  consulted,  to  identify  the 
most  recent  peak  of  the  Massachusetts  business  cycle  and  the 
subsequent  downturn.  The  use  of  such  leading,  coincident  and 
lagging  indicators  is  consistent  with  economic  theory:  changing 
production  processes  and  profit  expectations  drive  employment 
and  unemployment  patterns  which  affect  financial  and  monetary 
factors  such  as  interest  rates,  velocity  of  money  and  amount  of 
debt. 

Results 

Based  on  specific  data  series  that  are  traditionally  identified 
as  leading  indicators,  the  Massachusetts"  economy  bfe^dn  tty^'show 
signs  of  a  downturn  from  the  substantial  growtli  and  prosperity 
of  the  early  and  middle  1980's  in  the  fourth  quarter  of  1987. 
During  the  first  quarter  of  1988,  the  economy  in  Massachusetts 
peaked  and  turned  down  according  to  the  coincident  indicators. 
This  downturn  has  continued  and  apparently  worsened  through  the 
beginning  of  1990,  and  based  on  our  analysis,  this  trend  will 
continue.  As  of  the  spring  of  1990,  no  economic  data  indicate 
any  turnaround  in  the  near  term. 

The  conclusion  that  the  Massachusetts  economy  peaked  and  began 
to  slide  in  the  first  quarter  of  1988  is  based  on  analyses  of 
leading  and  coincident  indicators  from  reliable  data  sources  and 
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where  appropriate  seasonal  adjustments  have  been  accounted  for. 
The  following  discussion  and  exhibits  will  document  these 
findings. 

Leading  Indicators 

As  mentioned  above,  one  of  the  principal  forces  driving  economic 
fluctuations  is  expectations  about  the  future  especially  future 
profits.  One  such  indicator  is  the  formation  of  new  business 
ventures.  Exhibit  I  contains  information  on  the  number  of  new 
business  incorporations  in  Massachusetts  from  1986  to  the 
present.  Although  month-to-month  fluctuations  are  observed,  it 
is  apparent  that  beginning  in  September  of  1987,  the  number  of 
new  business  incorporations  began  to  turn  down,  and  even  taking 
into  consideration  the  stock  market  crash  of  October  1987,  the 
downturn  has  been  sharp  and  continues  into  the  spring  of  1990. 

A  second  force  that  has  been  observed  to  lead  economic  cycles  is 
the  rate  at  which  new  houses  are  constructed.  This  is  important 
as  it  reflects  builders'  and  the  public's  expectations;  in 
addition,  increases  in  housing  starts  create  a  derived  demand 
for  other  goods  and  services,  which  tends  to  fuel  an  economic 
expansion.  The  number  of  new  housing  permits  for  construction 
are  contained  in  Exhibit  II.  The  number  of  housing  permits 
increased  through  1986,  declined  and  were  flat  for  the  first  few 
months  in  1987,    and  then  begin  to  decline  significantly  in  the 
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autumn  of  1987.  This  decline  has  continued  through  the  end  of 
1989 . 

As  economic  expectations  begin  to  change,  and  as  is  the  case  in 
Massachusetts  the  economy  begins  to  peak  and  stall,  economic 
expansion  especially  in  the  labor  market  begins  to  be  affected. 
The  typical  economic  scenario  in  the  beginnings  of  a  downturn 
are  for  firms  to  tighten  and  slow  the  hiring  of  new  employees 
and  as  already  observed  for  new  firms  not  to  start  up  as 
frequently.  This  trend  can  be  observed  in  Exhibit  III  which 
contains  an  index  based  on  the  number  of  help-wanted 
advertisements  printed  in  the  classified  sections  of  leading 
Boston  newsipapers.  This  index  was  relatively  flat  through  much 
of  1987,  but  peaked  and  began  to  decline  in  October  of  1987. 
This  decline  has  also  continued  through  the  end  of  1989. 

As  the  economy  begins  to  tighten  especially  the  labor  market, 
firms  begin  to  scale  back  their  existing  operations.  This  will 
be  reflected  in  an  increase  in  applications  for  unemployment 
insurance.  Beginning  in  the  fourth  quarter  of  1987  as  shown  in 
Exhibit  IV,  this  was  precisely  what  occurred  in  the 
Massachusetts  economy.  After  remaining  stable  at  about  8  0 
thousand  initial  claims  for  unemployment  through  the  first  three 
quarters  of  1987,  initial  claims  have  risen  to  140  thousand  per 
quarter  by  the  end  of  1989.  These  new  claims  for  unemployment 
have  increased  the  unemployment  rate  in  Massachusetts  from  about 
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2.5%  in  November  of  1987  to  just  under  5%  by  the  end  of  1989. 
This  is  shown  in  Exhibit  V. 

In  total,  the  traditional  leading  indicators  that  were  reviewed 
all  suggest  that  beginning  in  the  fall  of  1987  the  Massachusetts 
economy  was  losing  momentum  from  the  prosperous  growth  of  the 
early  and  middle  1980 's.  Expectations  were  changing  and  the 
labor  market  was  beginning  to  tighten. 

Coincident  Indicators 

One  of  the  most  significant  vehicles  driving  economic  growth  is 
the  increase  in  jobs.  Whereas  Massachusetts  ranked  seventeenth 
out  of  the  50  states  in  job  growth  from  1979  to  1987,  since  then 
Massachusetts  has  ranked  forty-ninth.  This  is  a  significant 
turn-  around  signalling  the  change  in  the  state's  economy.  As 
noted  above,  the  number  of  new  housing  permits  began  to  decline 
towards  the  end  of  1987.  This  eventually  affects  the  number  of 
workers  employed  in  construction.  As  is  clear  in  Exhibit  VI, 
construction  employment  peaked  in  March  of  1988  and  has  declined 
by  roughly  15%  since. 

Further  evidence  of  the  Massachusetts  downturn  can  be  observed 
in  Exhibit  VII  which  depicts  total  nonagricultural  employment. 
During  1986  and  1987  employment  growth  was  strong  but  beginning 
in  March  of  1988  has  been  flat  and  even  declined  slightly 
through  the  beginning  of  1989.  This  indicator  has  been 
traditional  observed  to  be  coincident  with  economic  growth  and 
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clearly  shows  the  Massachusetts  economy  to  stall  during  the 
first  quarter  of  1988. 

As  the  economy  stalls  and  consumers  revise  their  expectations 
about  the  future,  and  indeed  as  some  consumers  are  without  jobs, 
discretionary  purchases  are  curtailed.  This  so-called  "wealth 
effect"  can  be  observed  in  Exhibit  VIII  which  contains  an  index 
of  retail  sales  for  Massachusetts.  From  the  middle  1980's  until 
March  of  1988  this  index  increased  roughly  45%.  This  index-  began 
to  decline  in  the  first  quarter  of  1988  signalling  the  turn  in 
the  Massachusetts  economy. 

Conclusiws 

Based  on  evidence  from  reliable  data  sources,  and  based  on 
historical  and  statistical  analyses  of  factors  that  lead  and  are 
coincident  with  changes  in  business  cycles,  it  appears  the 
Massachusetts  economy  began  to  weaken  in  the  fall  of  1987  and 
peaked  and  began  to  decline  in  the  first  quarter  of  1988. 

There  are  a  number  of  reasons  to  believe  that  Workers' 
Compensation  experience  will  lag  the  turn  down  in  the  economy. 
First,  on  the  premium  side,  the  exposure  for  Workers' 
Compensation  is  a  function  of  wages  and  employment.  Job  creation 
has  slowed  and  total  employment  has  remained  flat  since  the 
middle  of  1988.  As  the  labor  market  tightens  further  wage  gains 
will    begin    to    slow.    These    are    typically    a    lagging  indicator 


1 


Appendix  B 
Page  -8 

given  the  contractual  nature  (at  least  implicitly)  of  most  wages 
and  salaries.  Thus,  premium  growth  will  likely  slow  and  lag 
behind  the  change  in  business  cycle. 

On  the  loss  side  there  are  a  host  of  phenomena  that  may  give 
rise  to  increases  as  the  economy  turns.  Research  suggests  that 
as  unemployment  and  layoffs  increase  workers  will  be  more  likely 
to  file  for  Workers'  Compensation  claims  or  extend  the  duration 
once  on  a  claim  to  effectively  subsidize  their  unemployed 
status.  The  pool  of  potential  applicants  for  Workers' 
Compensation  will  not  have  declined  as  the  economy  turns  even  as 
employment  itself  may  decline.  This  has  the  effect  of 
potentially  increasing  losses  while  not  being  offset  by  an 
increase  in  premiums  thereby  increasing  loss  ratios.  Further, 
the  change  in  employment  as  observed  in  Massachusetts  was 
significant  in  high  risk  employment  like  construction.  This  may 
tend  to  exacerbate,  at  least  initially,  Workers'  Compensation 
results  until  unemployed  workers  are  no  longer  likely  to  file 
additional  claims. 


